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Court of Appeals of the District of Columbia- 

No. 3077. 

• I 

S. Dak a Lincoln, Appellant, 

I 

Harry A. Grant. 

a Supreme Court of the District of Columbia. 

At Law. No. 58703. 

I 

Harry A. Grant, Plaintiff, 

VS. ! 

i 

S. Dana Lincoln, Defendant. 

United States oe America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed arid proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration, &c. 

Filed December 28, 1915. 

I 

I 

In the Supreme Court of the District of Columbia. 

At Law. No. 58703. 

Harry A. Grant, Plaintiff, j 

S. Dana Lincoln. Defendant, 

First Count. 

The plaintiff, Harry A. Grant, sues the defendant, S. Dana Lin¬ 
coln, tor that the said defendant, on to wit. the 19th dav of March 
1—3077a 
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1915. bv his certain promissory note promised to pay to The Stand¬ 
ard Lime & Stone Company, a corporation, the sum of $493.59. 
three months after date, at 101 M Street, Northeast, with interest at 
the rate of six per centum, and the said payee, The Standard Lime 
& Stone Company, duly endorsed said note to plaintiff for value, and 
plaintiff is now the owner and holder thereof, and that the said note 
is now overdue and unpaid, and plaintiff claims of the defendant the 
sum of $493 59, with interest thereon from March 19th. 1915. at 
the rate of six per centum per annum, besides costs. 

Second Count. 

The plaintiff. TIarry A. Grant, sue* the defendant. S. Dana Lin¬ 
coln. for that whereas, the said defendant, S. Dana Lincoln, on the 
10th dav of January, 1913, at the city of Washington, District of 
Columbia, accounted together with The Standard Lime & Stone Com¬ 
pany, a corporation, of and concerning divers sums of money 

2 before that time due and owing from the defendant to The 
Standard Lime & Stone Company, then being in arrears and 

unpaid, and on that account the defendant was then and there found 
in arrears to The Standard Lime & Stone Company in the large sum 
of money, to wit. the sum of $7,523.01, and being so found in arrears, 
the defendant in consideration thereof, afterwards, to wit, on a day 
and year aforesaid, undertook and faithfully promised The Standard 
Lime & Stone Company to pay it. the said sum of money, 
when he. the defendant, would be thereto afterwards re¬ 
quested: and that therefore, on divers days, down to and in¬ 
cluding the 19th day of March, 1915. the said defendant 
did pay The Standard Lime & Stone Company, divers sums 
of inonev on accounts adjusted between them, and that on to wit 
the 19th day of March. 1914. The Standard Lime & Stone Company 
and the said defendant again accounted together and adjusted all 
other difference* between them, and there was at the said time afore¬ 
said. a note made by said defendant to The Standard Lime & Stone 
Company for the full amount then and there found to be due, and on 
the back of said note the said defendant was given the right to renew 
the note until paid, upon payment every three months of not less 
than $300.00 and interest due. and thereafter, from said time afore¬ 
said. down to the 19th day of March. 1915, the said defendant made 
the said payments aforesaid, and renewed the said note as aforesaid, 
and that on 4he 19th day of March, 1915, the said defendant exe¬ 
cuted to The Standard Lime & Stone Company in accordance with 
said agreement aforesaid, a certain promissory note for the sum of 
$493.59. pavable three months after date, to the order of The Stand¬ 
ard Lime & Stone Company, at 101 M Street, Northeast, with 

3 interest at the rate of six per centum per annum until paid, 
and yet. not regarding his said promise as in said note con¬ 
tained. made bv him the said defendant a* aforesaid, and when the 
said note became due and payable, said defendant refused to make 
the pavment of $300.00 thereon, and interest, as provided in said 
speciaf contract, and that said note was endorsed by The Standard 
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Lime & Stone Company, the payee, to said plaintiff aforesaid, who is 
now the owner and holder of the same for value, and said note is now 
overdue and unpaid, and the plaintiff claims of the defendant the 
sum of $493.59, with interest thereon at the rate of six pej centum 
per annum, until paid. 

Third Count. 

The plaintiff, Harry A. Grant, sues the defendant, S. Dana Lin¬ 
coln, for other money payable by the defendant to the plaintiff, for 
goods sold and delivered by the plaintiff to the defendant; ^or w T ork 
done and material provided by the plaintiff for the defendant at his 
request; and for money loaned hy the plaintiff to the defendant at 
his request; and for money paid by the plaintiff for the defendant at 
his request: and for money received by the defendant for the use of 
the plaintiff, and for money found to be due from the defehdant to 
the plaintiff on accounts stated between them, and the plaintiff claims 
of the defendant the sum of $493.59, with interest from March 19th. 
1915. according to the Particulars of Demand hereto annexed and 
made a part hereof, besides costs of this suit. 

DANIEL W. BAKER. 

WM. E. LEAHY, 

Attorneys for Plain tiff. 

4 Particulars of Demand . 

******* 

S. Dana Lincoln to Harry A. Grant, Dr. 

Note dated March 19th, 1915, made hv S. Dana Lincoln, j 
payable to The Standard Lime & Stone Company and en- j 

dorsed bv it, for. 8493.59 

Interest on said note from date. 


Affidavit of Daniel W. Baker, 

* * * * * * * 

District of Columbia, ss: 

Daniel \V. Baker being duly sworn, deposes and says that he is 
the agent of plaintiff in the above entitled cause, and was also attor¬ 
ney and agent of The Standard Lime & Stone Company: that Harry 
A. Grant is the person named as plaintiff, and S. Dana Lincoln is 
the party named as defendant; that as attorney for the said plaintiff 
and The Standard Lime <fe Stone Company he has personal knowl¬ 
edge of the facts constituting plaintiff’s cause of action against said 
defendant, and that said cause of action is based upon a note made 
and signed by the said S. Dana Lincoln, dated March 19th, 1915. for 
the sum of $493.59, payable to the order of The Standard Lime & 
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Stone Company at 101 M Street. Northeast, with interest at 
the rate of six per centum per annum, and the signature ol 
S. Dana Lincoln is his genuine signature, affiant having seen 
him write the same: that said note was endorsed by The Standard 
Time & Stone Company to the plaintiff aforesaid for value, and tha. 
said note is a renewal of an original note which was made by the 
said S Dana Lincoln upon an account stated between The Standard 
Time & Stone Company and defendant, as set out in the second 
count of the declaration which is made a part of the affidavit, the 
same as if it were set out fully herein: that at the time said account 
was stated a balance was struck between the said parties and an 
amount agreed upon between the defendant and the ^d Standard 
Time & Stone Company as being the amount owed by the defendant 
to The Standard Time & Stone Company: that thereafter divers pay¬ 
ments were made on said account stated, and on or about the T ->th 
dav of March. 1914. the said defendant executed Ins promissory note 
for the balance due. less the credits allowed on said account stated, 
bv reason of said payments aforesaid, payable three months after 
date and on the back of the said note it was agreed that the said 
maker thereof be given the right to renew the note until paid, upon 
payment everv three months of not less than $300.00 and interest 
due and thereafter, the said defendant, when the said note became 
due paid the said sum of $300.00 and interest and renewed the same, 
and' the said note now in suit is the last note made by the said de¬ 
fendant, and it has thereon the same condition, and when the same 
became due The Standard lime & Stone Company, through its at¬ 
torney, affiant, called upon defendant to pay the sum of $.->00.00 
and to give a note for the balance, but the said defendant refused to 
nav the said sum of $300.00 and to give a note for the balance, 
0 but called upon The Standard Time & Stone Company to re¬ 
state said original account and make an allowance to him o 
an item of $301 17. which was disallowed in said original account¬ 
ing and that The Standard Lime & Stone Company refused to make 
said allowance. Thereupon said defendant refused to. renew said 
note or make any payment thereon, and the said note is now over¬ 
due and unpaid, and has been endorsed for value by The Standard 
Time & Stone Company to Harry A. Grant., who is now the ovner 
and holder thereof, and there is due to the said plaintiff, exclusive of 
all set offs and just grounds of defense, according to the said note 
described in two counts of said declaration. and 
Demand annexed to the third count, the sum of $493.59, with in- 

terest thereon from March loth. 1915. ^ ^ BAKER. 


Subscribed and sworn to before me this 28th day of December. 
191 °Tseal 1 -TOSTE A - GORMAN, 

| SEAL - J Notary Public, D. C. 
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Pleas, etc. 

Filed February 3, 1916. 

•/ / | 

I 

* * * * * * | * 

1. Now comes S. Dana Lincoln, by his Attorneys. Lovifig & Ham- 
ner. and for plea to the declaration filed in the above entitled cause 
and to each count thereof says that he did not promise in manner 
and form as alleged. 

7 2. And for a further plea to the declaration and to each 
count thereof, the defendant says that he is not Indebted in 

manner and form as alleged. 

3. And for a further plea to said declaration and each count 
thereof, the defendant says that The Standard Lime & $tone Com¬ 
pany, payee in the note sued on. was at the commencerrjent of this 
suit and still is indebted to the defendant in the sum of| $1,673.02. 
Three Hundred and One Dollars and Seventeen Cents of which was 
deducted by the United States Government, from monies due the 
defendant, to cover expenses incurred by it by reason of j the failure 
of The Standard Lime & Stone Company to perform its contract to 
furnish trap rock and trap rock screenings within the tirpe specified 
in the written contract entered into between this defendant and the 
United States Government, which contract was accepted in its entirety 
and acted upon by The Standard Lime & Stone Company, pur¬ 
suant to the extension agreement, and which The Standard Lime & 
Stone Company agreed to pay. and the balance of $1,371.85. repre¬ 
senting commissions, due the defendant by the Standard Lime & 
Stone Company, on sales of merchandise, consisting of stone and 
kindred products, sold and delivered to various persons tn the Dis¬ 
trict of Columbia by The Standard Lime & Stone Company, in ac¬ 
cordance with an oral agreement entered into between th4 defendant 
and The Standard Lime & Stone Company on. to wit. th|e 15th day 
of May. 1903. whereby the defendant, trading under the firm name 
and stvle of the National Mortar Company, agreed to hapdle. to sell 
exclusively, and to solicit sales of the crushed or broken stone of The 
Standard Lime & Stone Company, and The Standard Lime 

8 Stone Company agreed to allow this defendant a commission 
of five cents per ton on each and every ton of crushed or 

broken stone sold and delivered by it to all persons in the District 
of Columbia, whether the sale was made hy or through this defend¬ 
ant. or sold directly bv The Standard Lime & Stone Company, 
through its officers or agents, which agreement continued in full 
force and effect down to and including the 10th day of .Tune. 1914. 
That said defendant complied in every respect with his part of the 
agreement to be performed, and sold for The Standard Lime & Stone 
Company large quantities of stone of the value of several hundred 
thousand dollars, and there was sold and delivered by The Standard 
Lime & Stone Company to various persons in the District of Colum¬ 
bia large quantities of its crushed or broken stone under said agree¬ 
ment, upon which commissions are due and have not been paid, the 
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said The Standard Lime cV Stone Company wrongfully failing to 
render a true and accurate accounting of its products sold and de¬ 
livered by it direct to persons in the District of Columbia, contrary 
to the terms of the aforesaid agreement, and there is due and owing 
the defendant the sum of SI ,673.02. as appears by the particulars 
of said indebted nos? hereunto annexed, and the defendant is willing 
that the same may be <et-off against the plaintiff’s demand. 

LOVING & HAMNEK, 

Attorneys for Defendant . 


9 Affidavit of Defense. 

******* 

District of Columbia, ss: 

P. Dana Lincoln, being first duly sworn, upon oath deposes and 
says that he is the person named as defendant in the above entitled 
cause: that he has a hist and meritorious defense to the whole of the 
plaintiff's claim, and that he is not indebted to the plaintiff in the 

sum claimed or in any sum whatsoever. 

That affiant is informed and believes and expects to prove at the 
trial of the issues in the above entitled cause that the plaintiff is not 
a bona fide holder of the note sued on. nor a purchaser for value 
before maturity without notice, but. on the contrary, if holder at all. 
obtained the note after maturity and with knowledge that it had 
been dishonored and payment refused by affiant. Affiant further 
savs that the plaintiff is employed bv or is associated with Daniel M . 
Baker in the practice of law. one of the attorneys of record for 
plaintiff, who made the affidavit of merit filed herein as agent for the 
plaintiff, and at the maturitv of the note held the same for collection 
a« attomev and agent for the payee, The Standard Lime & Stone 
Companv. That affiant refused to pay the note at maturity, and 
notified the said Daniel W. Baker that there was due and owing 
thi« affiant from the pavee $301.17. which amount the payee had 
agreed to pay this affiant. Affiant further says that his refusal to 
honor the note was dulv communicated to the payee therein, who, 
on. to wit. the 12th day of August, 1915, about two months 
10 after maturity thereof, admitted receiving notice of affiant’s 
refusal to pay. requested payment of affiant, and threatened 

suit on the note if not paid. 

Affiant denies that on the 10th day of -Tanuarv. 1913. or on the 
19th day of March. 1914. or on the 19th day of March. 1915. or at 
any other time, he ever accounted with and adjusted all differences 
and claims existing between him and The Standard Lime & Stone 
Companv. or that there was ever an account stated or balance struck 
of all claims and demand* due between them, or that he agreed to 
pay as alleged in the declaration and affidavit of merit filed by the 

plaintiff herein. . , , , T 

Affiant avers the facts to be: That on. to wit. the 10th day of Jan¬ 
uary. 1913. and a long time prior thereto, he was the sole sales agent 
in the District of Columbia for The Standard Lime & Stone Com. 
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pany, and under an agreement was to receive as suet, from The 
Standard Lime & Stone Company, a profit or commission of five 
cents per ton on each and every ton of crushed or broken stone sold 
by it to all persons in the District of Columbia, whether or not the 
sale was made through this affiant or made by The Standard Lime & 
Stone Company directly to purchasers. That on the lOt^i day of Jan¬ 
uary, 1913, there were commissions due this affiant for sales made di¬ 
rectly by The Standard Lime & Stone Company to persons in the 
District of Columbia, the records of which sales were exclusively 
within the possession of The Standard Lime & Stone pompany on 
the 10th day of January, 1913, and which records it wrongfully 
withheld and continues to withhold from this affiant, and at no time 
were considered when an adjustment of the accounts was 

11 sought or attempted to be made. 

Affiant further says that the material purchased from The 
Standard Lime & Stone Company, during the time in vj’liich he was 
acting as sole sales agent, in and for the District of Columbia, 
amounted to several hundred thousand dollars, and in January, 
1913, it claimed a balance due of about $7,523.01, which amount was 
reduced, from time to time, by payments on account made by this 
affiant, and by commissions allowed on sales of its crushed or broken 
stone, made by affiant under the agreement referred to above. That 
affiant continued to represent The Standard Lime & Stone Company, 
and has continuously represented it, as aforesaid, down to and in¬ 
cluding the 10th day of June, 1914. That on, to wit, th^ 23rd day of 
June, 1913, affiant called on the President of The Standard Lime & 
Stone Company, at its offices in Baltimore, Maryland, and sub¬ 
mitted to him specifications and contract awarded affiant by the 
United States Government to furnish on or before the 6th day of 
September, 1913, certain trap rock and trap rock screenings, to be 
used on the Public Grounds in the District of Columbia}; and on the 
26th day of June, 1913, The Standard Lime & Stone Company, by 
its duly authorized agent, accepted and agreed to all of the terms 
of the aforesaid contract, whereby it agreed to furnish! and deliver 
within the time prescribed 4,400 tons of trap rock aid trap rock 
screenings, according to the terms of said agreement. T'hat the said 
The Standard Lime & Stone Company did not comply with the terms 
of its said agreement, and on, to wit, the 6th day of September, 1913, 
had only delivered 1,725 tons, leaving a balance due ancl undelivered 
of 2,675 tons. Affiant was requested by The Standard Lime 

12 & Stone Company to secure an extension of twenty days 
within which to complete its contract, and on, to wit, the 15th 

day of September, 1913, the time for completing delivery, under the 
aforesaid contract, was extended by the United States "Government 
under the terms and conditions specified that all expenses incurred 
by the United States Government, by reason of the extension, were 
to he deducted from any payment due or to become due this affiant, 
the terms of which extension were delivered to and accepted by The 
Standard Lime & Stone Company, which proceeded to complete its 
contract, and did complete the same on, to wit, the 7th day of No¬ 
vember, 1913. That on, to wit, the 19th day of November, 1913, the 
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United State? Government deducted from the final payment due this 
affiant on said contract the sum of $301.17 for expenses incurred by 
reason of the extension, which amount The Standard Lime & Stone 
Company a arced to pay or awe this affiant credit for. because of its 
failure to fulfill its contract, but which it did not do. That on, to wit, 
the 19th dav of March. 1914. The Standard Lime & Stone Company 
threatened to sue this affiant for the balance claimed to be due on the 
account, if affiant did not .aive his promissory note therefor, which 
threat, if carried out, would have seriously embarrassed and involved 
this affiant in great financial losses; that affiant protested, and de¬ 
manded credit for the sum of $301.17 paid by him for The Standard 
Time & Stone Company, at its request, and which amount it agreed 
to pay, but written evidence of which had been misplaced and affiant 
was unable to produce at the time. That in order to avoid and pre¬ 
vent a suit beina filed, and with the understanding and belief on his 
part that he would be given credit for the amount when 

13 he produced the letters, showing its agreement to pay the 
same, and protesting, as aforesaid, he did on, to wit, the 19th 

day of March. 1914. give liis note for the amount claimed, and. sub¬ 
sequently. renewals thereof, and continued to pay installments 
thereon ‘until he found the letters, wherein The Standard Tame & 
Stone Company agreed to pay the amount paid by him on behalf of 
The Standard Lime & Stone Company, which was subsequent to the 
19th day of March. 1913. the date of the note sued on. and which 
letters were delivered to the attorney for The Standard Tame & Stone 
Company, and a credit for the amount demanded, which was refused, 
and for which reason affiant refused to pay the note, which amount, 
to wit. $301.17. is justly due and owing this affiant from The Stand¬ 
ard Lime & Stone Company. 

Affiant further says that on, to wit, the loth day of May, 1903, 
affiant entered into an oral agreement with The Standard Lime & 
Stone Company, wherein and whereby affiant, trading under the 
firm name and stvle of the National Mortar Company, contracted and 
undertook to represent the said The Standard Lime & Stone Com¬ 
pany. as sole sales agent in the District of Columbia, and agreed to 
handle, sell exclusively, and to solicit sales of crushed or broken stone 
in the District of Columbia, in consideration of which the said The 
Standard Lime & Stone Company agreed to allow to this affiant a 
commission or profit of five cents per ton on each and every ton of 
crushed" or broken stone sold by it to all person? in the District of 
Columbia, whether the sale was made through this affiant or directly 
to the purchaser. That said agreement continued in full force and 

effect and was ratified and acted upon by The Standard Lime 

14 & Stone Company down to and including the 10th day of 

June. 1914. . 

That affiant in every respect complied with all the terms of the 
agreement, on his part to be performed, and sold large quantities of 
crushed or broken stone, pursuant to said agreement, and, from time 
to time, received credit for allowances by way of commissions. 
Affiant further says that he is reliably informed and believes and 
expects to prove at the trial that there was sold and delivered by The 
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Standard Lime & Stone Company, during the life of this agreement, 
directly to various persons in the District of Columbia, large quanti¬ 
ties of its crushed or broken stone, upon which commissions, con¬ 
trary to its agreement, have not been paid, and that a true and 
accurate accounting thereof has never been made, but has been 
wrongfully withheld from this affiant; that the record and knowledge 
of all sales made directly to persons in the District of Columbia by 
The Standard Lime & Stone Company, and upon which this affiant 
is entitled to commissions, are and always have been exclusively in 
the possession of The Standard Lime & Stone Company, its agents or 
representatives, which Company wholly failed to account br report to 
this affiant many of such sales or commissions due the affiant thereon, 
m direct violation of this agreement. 

That since the execution and delivery of the note upon which this 
suit is based, affiant was for the first time reliably informed that sales 
of crushed or broken stone in large quantities had been made by The 
Standard Lime & Stone Company direct to the Cranford Paving Com¬ 
pany, the Columbia Granite & Dredging Company, and to other per¬ 
sons in the District of Columbia, during the life of said agree- 
15 meat-, for which no accounting or report was made to this 
affiant by The Standard Lime & Stone Company, contrary io 
and in violation of its agreement, on which sales there afe commis¬ 
sions due affiant from The Standard Lime & Stone Company of 
$1,371.85, which, in addition to the sum of $301.17, paid by this 
affiant for The Standard Lime & Stone Company, aggregating the 
sum of $1,673.02, is justly due and owing this affiant, as fully appears 
from the Particulars of Demand of said indebtedness hereunto an¬ 
nexed, and which is hereby referred to and made a part liereof, and 
defendant is willing that the same may be set-off against the plain¬ 
tiff’s demand. 

S. DANA LINCOLN. 

I 

. I 

Subscribed and sworn to before me this 3rd dav of! February. 

•# 7 

1916. 

r seal.] .JOSIE A. GORMAN, 

Notary Public, D. C. 


2—3077a 
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Motion for Judgment under 73rd Rule. 


* * 

Now come? the 
the 73rd rule. 


Filed February 3, 1916. 

* * * * * 

plaintiff and moves the court for judgment under 

DANIEL W. BAKER, 

A ttomey for Plaintiff. 


Messrs. Loving & Hamner, Columbian Building, Attorneys for De¬ 
fendant : 

Please take notice that the above motion will be called to the at¬ 
tention of the court on Friday, February 11th, 1916. in its regular 
order on the motion calendar. 

DANIEL W. BAKER, 

A ttomey for Plaintiff. 


Demurrer. 

Filed February 8. 1916. 

' 

******* 

The plaintiff says that the third plea of the said defendant 
18 is bad in substance. 

DANIEL \Y. BAKER, 

A ttomey for Plaintiff. 

Note.— Among the points of law to be argued at the hearing of 
the above demurrer is that the plea of set off against the payee cannot 
be filed where the payee has endorsed the note to a third person. 

Messrs. Loving A Hamner. Columbian Building. Attorneys for De¬ 
fendant : 

Please take notice that the above demurrer will be called to the 
attention of the court on Friday. February 11th. 1916, in its regular 
order on the motion calendar. 

DANIEL W. BAKER. 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Saturday, February 26. 1916. 

Session resumed pursuant to adjournment. Mr. Justice Gould pre¬ 
siding. 

******* 

Upon motion of defendant’s Attorney, leave is hereby granted de¬ 
fendant to file amended pleas and supplemental affidavit of defense 
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here presented to the Court, and said pleas and affidavit are accord¬ 
ingly filed. 


19 


Amended Pleas, etc. 


Filed February 26. 1916. 

•* / 

* * * * * * | * 

1. Now conies S. Dana Lincoln, by his Attorneys, Lovirig & Ham- 
ner, and for plea to the declaration filed in the above entitled cause 
and to each count thereof says that he did not promise in manner 
and form as alleged. 

2. And for a further plea to the declaration and to each count 
thereof, the defendant says that he is not indebted in manner and 
form as alleged. 

3. And for a further plea to said declaration and each count 
thereof, the defendant savs that at the maturity of the note sued on 
the same was held and owned by The Standard Lime & Stone Co., 
the payee therein, who, after maturity, endorsed the same to the 
plaintiff without value, and for the sole purpose of defeating this 
defendant’s right of set-off against the said The Standard Lime & 
Stone Co., and the defendant says that The Standard Linie & Stone 
Co., payee in the note sued on, was at the commencement of this suit 
and still is indebted to the defendant in the sum of $1,673;02, Three 
Hundred and One Dollars and Seventeen Cents of which was de¬ 
ducted by the United States Government, from monies due the de¬ 
fendant, to cover expenses incurred by it by reason of the failure 
of The Standard Lime & Stone Co. to perform its contract to furnish 
trap rock and trap rock screenings within the time specified in the 
written contract entered into between this defendant and the United 
States Government, which contract was accepted in its entirety and 

acted upon by The Standard Lime & Stone Co., pursuant to 
20 the extension agreement, and which The Standard Lime & 

Stone Co. agreed to pay; and the balance of $1,371^85, repre¬ 
senting commissions, due the defendant by The Standard Lime & 
Stone Co., on sales of merchandise, consisting of stone and kindred 
products, sold and delivered to various persons in the District of 
Columbia by the Standard Lime & Stone Co., in accordance with an 
oral agreement entered into between the defendant and The Stand¬ 
ard Lime & Stone Co. on, to wit, the loth day of May, 1903, whereby 
the defendant, trading under the firm name and style of thb National 
Mortar Company, agreed to handle, to sell exclusively, and to solicit 
sales of the crushed or broken stone of The Standard Linie & Stone 
Co., and The Standard Lime <fc Stone Co. agreed to allow this de¬ 
fendant a commission of five cents per ton on each and every ton of 
crushed or broken stone sold and delivered by it to all persons in 
the District of Columbia, whether the sale was made by qr through 
this defendant, or sold directly by The Standard Lime & Stone Co., 
through its officers or agents, which agreement continued in full force 
and effect down to and including the 10th dav of June, 1914. That 
said defendant complied in every respect with his part of the agree- 
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ment to be performed, and sold for The Standard Lime Stone Co. 
large quantities of stone of the value of several hundred thousand 
dollars, and there was sold and delivered by The Standard Lime & 
Stone Co. to Various persons in the District of Columbia large quan¬ 
tities of its crushed or broken stone under said agreement, upon 
which commissions are due and have not been paid, the said The 
Standard Lime & Stone Co. wrongfully failing to render a true and 
accurate accounting of its products sold and delivered by it 

21 direct to persons in the District of Columbia, contrary to the 
terms of the aforesaid agreement, and there is due and owing 

the defendant the sum of $1,673.02, as appears by the particulars 
of said indebtedness hereunto annexed, and the defendant is willing 
that the same mav be set-off against the plaintiff’s demand. 

4. And for a further plea to said declaration and each count 
thereof, the defendant says that the plaintiff is not a holder for value 
before maturity in the usual course of business, but received the note 
sued upon after maturity with notice that the same had been fraudu- 
lentlv procured from the defendant by the said payee, and that it 
had been previously dishonored at maturity, and with full knowledge 
of the details of the defenses which are set forth in the affidavit of 
defense attached hereto and hereby referred to and made a part 
hereof, and therefore is not a bona fide holder for value before ma¬ 
turity ; that the plaintiff, if holder at all, is an accommodation holder, 
and holds the note as agent for the payee, The Standard Lime & 
Stone Co., who indorsed the note to the plaintiff several months after 
maturitv for the fraudulent purpose of colluding with the plaintiff 
in an effort to frustrate and thwart the prosecution of the defendant's 
several just claims and demands against the payee of said note, and 
permit a recovery thereon which said The Standard Lime & Stone 
Co. could not have itself secured, by reason of its fraud, and the fail¬ 
ure and total want of consideration; that by virtue of the failure of 
the said The Standard Lime <£ Stone Co. to perform its said agree¬ 
ments with regard to the allowance of the item of $301.1 /,being 

22 fines and expenses assessed by the Lnited States Government, 
and concerning the accounting for and the payment of com¬ 
missions aggregating $1,371.85 on sales made by The Standard Lime 
& Stone Co., the details of which agreements and breaches thereof 
are set forth in the annexed affidavit of defense referred to and made 
a part hereof, and of which facts and failure of consideration the 
plaintiff had notice when he took or received the said note for collec¬ 
tion after maturitv. there is due and owing the defendant the sum 
of $1,673.02, as appears by the particulars of said indebtedness here¬ 
unto annexed, and the defendant is willing that the same may be 
set-off against the plaintiff’s demand. 

LOVING & HAM NEK, 

; Attorneys for Defendant . 
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Supplemental Affidavit of Defense. 

* * * * * * * 

District of Columbia, ss: 

S. Dana Lincoln, being first duly sworn, upon oath deposes and 
says that he is the person named as defendant in the above entitled 
cause; that he has a just and meritorious defense to the whole of the 
plaintiffs claim, and that he is not indebted to the plaintiff in the 
sum claimed or in any sum whatsoever. 

That affiant is informed and believes and expects to prove at the 
trial of the issues in the above entitled cause that the plaintiff is not 
a bona fide holder of the note sued on, nor a purchaser for value be¬ 
fore maturity without notice, but, on the contrary, if holder 

23 at all, obtained the note after maturity and with knowledge 
that it had been dishonored and payment refused by affiant. 

That affiant avers that the plaintiff acquired the note shed upon 
several months after maturity, and with knowledge that it had been 
dishonored at maturity, and affiant believes and expects to prove at 
the trial that the plaintiff is an accommodation holder thereof, and 
holds the same and files this suit in his own name as agent for the 
payee, for the purpose of hindering and preventing the affiant from 
prosecuting certain just and meritorious claims and demands against 
the payee. The Standard Lime it Stone Co., a non-resident corpora¬ 
tion with its offices without and not doing business within tile District 
of Columbia, which he could have successfully done had this suit 
been filed in the name of the said payee, and that the said payee or 
its lawful agents have agreed and undertaken to secure the plaintiff 
and save him whole in case he could not collect the said notb. 

Affiant further says that the plaintiff is employed by or is asso¬ 
ciated with Daniel W. Baker in the practice of law, one of the attor¬ 
neys of record for plaintiff, who made the affidavit of merit filed 
herein as agent for the plaintiff, and at the maturity of the note held 
the same for collection as attorney and agent for the payee, The 
Standard Lime & Stone Co. 

This affiant further says that the fact that the plaintiff, aj; the time 
he acquired said note sued on in the declaration herein, had notice 
that this defendant denied its validity, and claimed to have valid 
defenses against the same, is not within the personal knowl- 

24 edge of this affiant, nor any agent of this affiant wfhom this 
affiant can secure to make voluntary affidavit thereto; affiant 

further states that this knowledge is peculiarly within the knowledge 
of the plaintiff in this cause and is in no way accessible to this affiant 
until the cause is brought to trial, due to the fact that this affiant 
had no dealings whatever with the said plaintiff, but this affiant be¬ 
lieves that he will be able to prove, and he expects to prove, by compe¬ 
tent witnesses at the trial, having knowledge of the facts, that the 
plaintiff took said note after maturity, and that at the time of the 
acquisition of the said note by the plaintiff in this cause, the said 
plaintiff had notice that this defendant had valid defenses against 
the same. 
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Affiant avers that at the time he gave the note, upon which this 
suit is filed, it was understood by him that he should receive credit 
ihereon for the sum of $-'>61.1 ‘. at such time as he could produce the 
letters showing the agreement of the payee to pay the same. 

Affiant further avers that the note sued upon was procured by the 
pavee. The Standard Lime & Stone Co. by fraud in its very inception, 
mid that the consideration therefor has wholly failed, in that the 
said pavee refused to allow the said credit of $301.1 < when the letter.' 
as aforesaid were found and produced and credit demanded, and oi 
the further reason that when the said note was procured of the affiant 
hv the payee, the said The Standard Lime & Stone Co., wrongfully 
and fraudulently concealed and withheld from the affiant an account¬ 
in'’ of -ales of its crushed or broken stone made directly to persons 
in the District of Columbia, upon which commissions were 
due this affiant, hereinafter referred to, which accounting it 
was in duty bound to render on the occasion of an adjustment 
of the respective accounts of the said payee and this affiant, and 
which knowledge was exclusively in the possession of the said Ihe 
Standard Limb & Stone Co., its agents or representatives 

That affiant refused to pav the note at maturity, and notified the 
-aid Daniel W. Baker that there was due and owing this affiant from 
the pavee $301.17. which amount the payee had agreed to pay this 
affiant.” Affiant further says that his refusal to honor the note was 
duly communicated to the payee therein, who. on, to wit. the 12th 
<lav of August. 191T>. about two months after maturity thereof, ad¬ 
mitted receiving notice of the dishonor of the note and of affiants 
refusal to pav. and requested payment of affiant, and threatened suit 

on the note if not paid. 

Affiant denies that on the 10th day of January. 191.,. or on the 
19th dav of March. 1914. or on the 19th day of March. 191 o, or at 
any other time, he ever accounted with and adjusted all differences 
and claims existing between him and Ihe Standard Lime & ktone 
Co., or that there was ever an account stated or balance struck ot all 
claims and demands due between them, or that he agreed to pa> a> 
alleged in the declaration and affidavit of merit filed hv the plaintiff 

6 Affiant avers the facts to be: That on, to wit. the 10th day of Jan¬ 
uary, 1918. and a long time prior thereto, he was the sole sales agent 
in the District of Columbia for The Standard Tame & Stone Co., and 
under an agreement was to receive as such, from The Stand- 
20 ard Lime & Stone Co., a profit or commission of five cents per 
ton on each and every ton of crushed or broken stone sold b\ 
it to all persons in the District of Columbia, whether or not the sale 
was made through this affiant or made by The Standard Lime & 
Stone Co. directly to purchasers. That on the 10th day of January, 
1913, there were com missions due this affiant for sales made directl\ 
bv the Standard Lime A Stone Co. to persons in the District of Colum¬ 
bia the records of which sale- were exclusively within the possession 
of The Standard Lime & Stone Co. on the 10th day of January, 1913 
and which records it wrongfully withheld and continues to withhold 
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from this affiant, and at no time were considered when an adjust¬ 
ment of the accounts was sought or attempted to be made. 

Affiant further says that the material purchased from The Stand¬ 
ard Lime & Stone Co., during the time in which he was acting as sole 
sales agent in and for the District of Columbia, amounted to several 
hundred thousand dollars, and in January, 1918, it claimed a balance 
due of about $7,523.01, which amount was reduced, from time to 
time, by payments on account made by this affiant, and bv commis¬ 
sions allowed on sales of its crushed or broken stone, made by affiant 
under the agreement referred to above. That affiant continued to 
represent The Standard Lime & Stone Co., and has continuously rep¬ 
resented it, as aforesaid, down to and including the 10th day of June, 
1914. That on, to wit, the 23rd day of .June, 1913, affiant called on 
the President of The Standard Lime & Stone Co., at its offices in 
Baltimore, Maryland, and submitted to him specifications and con¬ 
tract awarded affiant by the United States Government to furnish 
on or before the 6th day of September, 1913, certain trap rock 

27 and trap rock screenings, to be used on the Public Grounds in 
the District of Columbia; and on the 26th day of June, 1913, 

The Standard Tame & Stone Co., by its duly authorized agent, ac¬ 
cepted and agreed to all of the terms of the aforesaid contract, 
whereby it agreed to furnish and deliver within the time prescribed 
4,400 tons of trap rock and trap rock screenings, according to the 
terms of said agreement. That the said The Standard Lime & Stone 
Co. did not comply with the terms of its said agreement, and on, 
to wit, the 6th day of September, 1913, had only delivered 1,725 
tons, leaving a balance due and undelivered of 2,675 toiis. Affiant 
was requested by The Standard Lime & Stone Co. to secure an exten¬ 
sion of twenty days within which to complete its contract, and on, 
to wit, the 15th day of September, 1913, the time for completing de- 
liverv, under the aforesaid contract, was extended bv the United 
States Government under the terms and conditions specified that all 
expenses incurred by the United States Government, by reason of 
the extension, were to be deducted from any payment chie or to be¬ 
come due this affiant, the terms of-which extension were delivered to 
and accepted by The Standard Time & Stone Co., whichj proceeded 
to complete its contract, and did complete the same on, jto wit, the 
7th day of November, 1913. That on, to wit, j the 19th 
day of November, 1913, the United States Government deducted 
from the final payment due this affiant on said contract the sum of 
$301.17 for expenses incurred by reason of the extension, which 
amount The Standard Lime & Stone Co. agreed to pay or give this 
affiant credit for, because of its failure to fulfill its contract, but 
which it did not do. That on. to wit, the 19th day of March, 

28 1914, The Standard Lime & Stone Co. threatened to sue this 
affiant for the balance claimed to be due on the account, if 

affiant did no' give his promissory note therefor, which threat, if 
carried out. would have seriouslv embarrassed and involved this 
affiant in great financial losses; that affiant protested, and demanded 
credit for the sum of $301.17 paid by him for The Standard Lime & 
Stone Co., at its request, and which amount it agreed to pay, but 
3—3077a 
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written evidence of which had been misplaced by affiant and which 
affiant was unable to produce at the time. That in order to avoid 
and prevent a suit being filed, affiant with the understanding and 
belief that he would be given credit for the amount when he pro¬ 
duced the letters, showing its agreement to pay the same, and pro¬ 
testing, as aforesaid, he did on, to wit, the 19th day of March, 1914, 
give his note for the amount claimed, and, subsequently, renewals 
thereof, and continued to pay installments thereon until he found 
the letters, wherein The Standard Lime & Stone Co. agreed to pay 
the amount paid bv him on behalf of The Standard Lime & Stone 
Co., which was subsequent to the 19th day of March, 1915, the date 
of the note sued on. and which letters were delivered to the attorney 
for The Standard Lime & Stone Co., and a credit for the amount 
demanded, which was refused, and tor which reason affiant refused 
to pay the note, which amount, to wit, $301.1/, is justly due and 
owing this affiant from The Standard Lime & Stone Co. 

Affiant further says that on. to wit. the loth day of May, 1903, 
affiant entered into an oral agreement with The Standard Lime & 
Stone Co., wherein and whereby affiant, trading under the firm name 
and style of the National Mortar Company, contracted and 

29 undertook to represent the said The Standard Lime & Stone 
Co., as sole sales agent in the District of Columbia, and agreed 

to handle.’sell exclusively, and to solicit sales of crushed or broken 
stone in the District of Columbia, in consideration of which the said 
The Standard Lime Stone Co. agreed to allow to this affiant a com¬ 
mission or profit of five cents per ton on each and every ton of crushed 
or broken stone sold by it to all persons in the'District of Columbia, 
whether the sale was made through this affiant or directly to the pur¬ 
chaser. That said agreement continued in full force and effect and 
was ratified and acted upon by The Standard Lime & Stone Co. down 
to and including the 10th day of -Tune. 1914. 

That affiant in every respect complied with all the terms of the 
agreement, on his part'to be performed, and sold large quantities of 
crushed or broken stone, pursuant to said agreement, and. from time 
to time, received credit for allowances byway of commissions. Affiant 
further savs that there was sold and delivered bv The Standard Lime 
& Stone Co., during the life of this agreement, directly to various per¬ 
sons in the District of Columbia, large quantities of its crushed or 
broken stone, iipon which commissions, contrary to its agreement, have 
not been paid, and that a true and accurate accounting thereof has 
never been made, but ha* been wrongfully withheld from this affiant' 
that the record and knowledge of all sale- made directly to persons in 
the District of Columbia by The Standard Lime & Stone Co., and 
upon which this affiant is entitled to commissions, are and always 
have been exclusively in the possession of The Standard Lime & 
Stone Company, its agents or representatives, which Companv 

30 wholly failed to account or report to this affiant many of such 
sales or commissions due the affiant thereon, in direct vio¬ 
lation of this agreement. 

That since the execution and delivery of the note upon which this 
suit is based, affiant for the fust time learned that sales of crushed 
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or broken stone in large quantities had been made by The Standard 
Lime & Stone Co., direct to the Cranford Paving Company, the 
Columbia Granite & Dredging Company, and to other persons in the 
District of Columbia, during the life of said agreement, for which no 
accounting or report was ever made to this affiant by The Standard 
Lime & Stone Co., contrary to and in violation of its agreement, on 
which sales there are commissions due affiant from The Standard 
Lime & Stone Co. of $1,371.85, which, in addition to the sum of 
$301.17, paid by this affiant for The Standard Lime & Stone Com¬ 
pany, aggregating the sum of $1,673.02, is justly due and owing this 
affiant, as fully appears from the Particulars of Demand of said in¬ 
debtedness hereunto annexed, and which is hereby referred to and 
made a part hereof, and defendant is willing that the sarpe may be 
set-off against the plaintiff’s demand. 

S. DANA LINCOLN. 

Subscribed and sworn to before me this 25th dav of February. 
1916. 

[seal.] JOSIE A. GORMAN. 

Notary Public, 1). C. 

31 Memorandum. 

The Particulars of Demand attached to the Amended Pleas are the 
same as the Particulars of Demand accompanying the Pleas, filed 
February 3, 1916, at page 16 of this record. 

Opinion of the Court. 

Filed January 25, 1917. 

* * * * :|c ★ | * 

This is a motion for judgment under the 73rd rule. Plaintiff 
sues on a promissory note transferred to him by endorsement of the 
payee. The defendant pleads set-off, in addition to the general issue, 
and his affidavit of defense sets forth the facts upon which the set-off 
is founded. From the affidavit it appears that the set-off is based 
upon transactions with the payee and endorser of the note, not affect¬ 
ing the validity of, or consideration for the note. Plaintijff took the 
note after maturity: and the question involved is whether the de¬ 
fendant can plead as a set-off against him — which he might have 
pleaded against the original payee, had the note remained in the 
latter’s hands. 

The answer is to be found in a construction of Code Sections 1351, 
and 1362, relating to Negotiable Instruments, and Section 1566, re¬ 
lating to Set-off. 

Section 1351 reads as follows: “An instrument negotiable in its 
origin continues to be negotiable until it has been restrietively in¬ 
dorsed or discharged by payment or otherwise.” 

Section 1362 reads: “In the hands of any holder other 
than a holder in due course, a negotiable instrument is sub- 

I 
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ject to the same defenses as if it were non-negotiable. But a holder 
who derives his title through a holder in due course, and who is not 
himself a party to any fraud or illegality affecting the instrument, 
has all the rights of such former holder in respect of all parties prior 
to the latter.” 

In the instant case, there is no claim that the note upon which 
suit is brought has been either “restrietively endorsed”, or “dis¬ 
charged by payment or otherwise.” Bv the express terms of the 
Code, therefore', it continues to he a negotiable instrument after 
maturity. 

Under other sections of the Code, defining a holder in due course, 
it is equally evident that plaintiff is not such holder. Section 1362 
fixes his rights. The note in his hands is “subject to the same 
defenses as if it were non-negotiable.” “But a holder who derives 
his title through a holder in due course, and who is not himself a 
party to any fraud or illegality affecting the instrument, has all the 
rights of such former holder in respect of all parties prior to the 

latter.” . . 

Plainly this language refers only to defenses affecting the instru¬ 
ment. “The plea of set-off is in the nature of a cross action by the 
defendant, who, it is declared in the code, ‘shall be deemed to have 
brought an action, at the time of filing such plea, against the plain¬ 
tiff for the matters mentioned in the plea’ ” (McGuire vs. Gerstley, 
26 App. D. C. 193). 

Set-off is a creature of statute, unknown to the common 

33 law; and authority to avail of it must, of course, be granted 
by the statute. The only provision of the District Code which 

has relation to the question here involved is Section 1566, which 
reads as follows: “Effect of Assignment.—When cross demands have 
existed between persons under such circumstances that if one had 
brought an action against the other a counterclaim or set-off could 
have^been pleaded, neither can l>e deprived of the benefit thereof by 
an assignment by the other; but in an action by the assignee of any 
non-negotiable debt the defendant may set oft any indebtedness to 
him of the assignor, existing before notice of the assignment, as well 

as anv indebtedness to him of the plaintiff. 

Taking this Section as a whole, it is resolved into the statement 
that in an action by the assignee of any non-negotiable debt, the de¬ 
fendant mav set-off any indebtedness to him of the assignor. The 
terms used are wholly inapplicable to negotiable instruments. Ac¬ 
cording to accurate legal terminology, the person who transfers a 
promissory note is not called an assignor, but an endorser, the person 
to whom it is transferred is not designated the assignee, but the en¬ 
dorsee: and tlie use of the words, “non-negotiable debt” as meaning, 
a negotiable promissory note would be a startling neologism. 

In the able and exhaustive brief filed by defendant’s counsel cases 
are cited from oilier jurisdictions in which the right to maintain a 
set-off under circumstances similar to those involved here have been 
maintained. But in every instance an examination discloses that the 
decisions are based upon statutes differing in important par- 

34 ticulars from the provisions of the code of this District. Thus, 
in McKay vs. Hall, 39 L. R. A. N. S. 658, the Oklahoma Su- 
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preme Court permitted a set-off ruder the conditions existing in the 
instant case; but its decision was based upon Section 5559 'of Sny- 
dei s Compiled Laws, which provides that, “in case of an, assignment 
of a thing in action, the action of the assignee shall be without preju¬ 
dice to any set-off or other defenses now allowed; but this action shall 
not apply to negotiable bonds, promissory notes, or bills of exchange 
transferred in .good faith and upon good consideration before due.*” 
fhe Court quite naturally held that the exception of negotiable 
promissory notes “transferred in good faith and upon good" consid¬ 
eration before due indicated that the right of set-off applied as 
against such instruments transferred after they were due. This was 

an accurate application of the maxim, Expressio unius est exclusio 
alterius. 

Ihe case of Downing vs. Gibson, 53 Iowa, 517 also cited bv de- 
fendant s counsel, was decided under a statute almost identical"with 
the Section of the Oklahoma law above quoted, differing ip the same 
important particular from Section 1566 of the District Code. 

It was argued at the oral hearing of the motion that to permit the 
payee of a note to transfer it to a third party to prevent the maker 
from pleading a set-off which he had against the payee, worked a 
grievous wrong to the maker. This contention was disposed of bv the 
Supreme Court of New Hampshire, in Leavitt vs. Peabody; 62 N. H. 
185. in the following language: 

“The negotiability of a promissory note is not affejcted by its 
3o dishonor. The payee can transfer to another the maker’s 
promise as effectively after as before maturity] (Citing 
Cases.) The doctrine, that in an action by the assignee the maker 
may set-off his demands against the payee, makes the note to the 
extent of those claims non-negotiable; or, rather, makes its negotia¬ 
bility depend not upon the terms of the contract, but upofi the acci¬ 
dental circumstances that at the time of the transfer the payee is. or 
is not, indebted to the maker; and if he is, that the latter does or 
does not elect to assert, his right of set-off. Whitehead v. Walker, 10 
M. & W. 698. In short, it places overdue bills of exchange and 
promissory notes upon the same footing in this respect as assignable 
choses in action. Baxter v. Little, 6 Met. 10. 

"There is no good reason why one who agrees to pav Ijis note to 
bearer, or to such person as the payee may order, should hot be re¬ 
quired to perform his agreement according to its terms. If it is as¬ 
signed before maturity, he may be compelled to pav a demahd which, 
as between him and the payee, is not justly due: but whether it is 
assigned before or after maturity, there is no reason why he should 
not be required to pay whatever is equitablv due, and to the person 
to whom, by the contract, he has agreed to pav it. To permit a 
debtor to extinguish his creditor’s demand bv applying upon it his 
claims against a third person, is not equitable.' Instead of compelling 
a performance, it sanctions a breach of contract—as much as it would 
to permit him to satisfy the debt in counterfeit coin. * j* * By 
its express terms, the maker authorizes the payee to assign, and his 
assignee to accept the assignment, as well after as before the note 
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falls due. lie is bound to anticipate that it may be nego- 
tinted after maturity if it is then unpaid and not otherwise 
extinguished, and he has no right to give credit upon the 
faith that it will not be. It cannot be a fraud upon the maker to do 
that which he has authorized to be done. It is, rather, a fraud upon 
the assignee to give the contract an effect so essentially different from 
that which it purports on its face to have. The right of set-off is ‘‘a 
personal privilege, and not an incident or accompaniment of the 
debt”, and is contingent upon the existence of mutual debts at the 
time suit is commenced. (Citing Cases.) In the last named case it 
was held that the set-off could not be allowed, although the note was 


assigned for the express purpose of defeating it.” 

“The equities, infirmities, and defenses available against the en¬ 
dorsee of an overdue note are such as arise out of the transaction 
on account of which it was given and go to show that it never had a 
legal existence, as illegality, or want of consideration, duress, and 
the like: or. if valid in its inception, such as show that it has been, 
prior to the transfer, extinguished, as by payment. If the note is 
not endorsed, and an action to enforce payment is brought by the 
payee, they must be asserted in answer to that suit, or the benefit ot 
them is forever lost. They afford in such case no ground for an inde¬ 
pendent action in favor of the maker. A set-off, on the contrary, is 
not a defense, but a cross action. It concedes the validity of the 
plaintiff’s claim, and is founded upon an independent cause of action 
in favor of the defendant, who may at his election assert it by way of 
set-off, or enforce it by a separate suit.” 

87 Other cases in accord are Simpson vs. Hall, 47 Conn. 417; 

Kilcrease vs. White, 6 Fla. 45; Haukins vs. Shoup, 2 Ind. 
842; Eversole vs. Maull, 50 Md. 95; Hunleth vs. Leahy, 146 Mo. 418: 
Armstrong vs. Noble. 55 Vt. 428: Davis vs. Miller, 14 Gratt. 1. 

The language of the Circuit Court of Appeals for the Ninth Cir¬ 
cuit, in Harrisburg Trust Co. vs. Shufeldt, S7 Fed. 669, has a direct 
bearing upon the question herein discussed: But a set-off is not a 
'defense,’ as that term is ordinarily used (Chandler \s. Drew, 6 N. II. 
469; Wat. Set-Off. §§ 5. 6.). and is never pleadable as a defense 
unless it is expresslv made so by statute. 'The rule that a party tak¬ 
ing an overdue bill or note takes it subject to the equities to which 
the transferer is subject does not extend so far as to admit set-offs 
which might be available against the transferer. A set-off is not an 
equitv and the rule stated is qualified and restricted to those equities 
arising out of the bill or note transaction itself, and the transferee is 
not subject to a set-off which would lie good against the transferer 
arising out of collateral matter.’ 2 Daniel. Neg. Inst. 1485a; Chit. 
Bills (18th Am. Ed.) 251. The set-off in this case is not connected 
with the note, or with the consideration for the note, or the circum¬ 
stances under which it was given. It is not a defense to the note or 
to liabilitv thereunder. It is a separate and independent cause of 
action, existing in favor of the defendant, which, by virtue of the 
statute only, is permitted to be set off against the plaintiff’s debt for 
the purpose of adjusting mutual demands and avoiding unnecessary 
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litigation. It follows, th< refore, that it is immaterial whether 
38 the plaintiff’s title to the note was equitable or legal. In 
either case, the right to plead a set-off against it must depend 
upon the terms of the Statute. * * *” 

From the foregoing it is concluded: 

1st. That by the express terms of the Code a negotiable Note re¬ 
tains its negotiability after maturity unless restrictivelv endorsed or 
discharged by payment or otherwise. 

2nd. That the endorsee after maturity takes it subject to defenses 
which affect the instrument itself and not subject to matters of de¬ 
fense arising out of independent transactions between the maker and 
payee. 

3rd. That the description “assignee of a non-negotiable debt” in 
Section 1560 of the Code does not include the indorsee of a negotiable 
overdue promissory note. 

For these reasons the motion for judgment will be granted. 

ASHLEY M. GOULD. Justice. 


Supreme Court of the District of Columbia. 

Friday, January 26. 1917. 

Session resumed pursuant lo adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 


By Justice Gould: 

Upon consideration of the motion of plaintiff filed herein for judg¬ 
ment under the 73d Rule, it is ordered that said motion be, and it 
hereby is granted. 

39 Therefore, it is considered that the plaintiff herein recover 

against the defendant the sum of Four hundred and ninety- 
three and 59/100 dollars ($493.59), with interest thereoij at the rate 
of six (6) per cent per annum from March 19, 1915, being the 
money payable by said defendant to the plaintiff by reason of the 
premises, together with the costs of suit, to be taxed by the Clerk, 
and have execution thereof. 


Order for Entry of Appeal. 

• | 

Filed January 30, 1917. 

* * * * * * * 

' % | 

The Clerk of said Court will enter an appeal to the Court of Ap¬ 
peals from the judgment rendered in the above-entitled cause, and 
issue a citation to the Appellee. 

LOVING & HAMNER, 
Attorneys for Defendant. 
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40 In the Supreme Court of the District of Columbia. 

At Law. No. 58703. 

Harry A. Grant 


vs. 

S. Dana Lincoln. 

The President of the United States to Harry A. Grant, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 30" day of January, 1917, wherein S. Dana Lincoln is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 30" day of January 
in the vear of our Lord one thousand nine hundred and seventeen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 

Service of the above Citation accepted this — day of-, 19—. 

Attorney for Appellee. 

[Endorsed:] No. 58703. Law. Grant vs. Lincoln. Citation. 
Issued Jan’y 30, 1917. Served copy of the within Citation on Harry 
A. Grant personally Jan y 31, 1917. Maurice Splain, Marshal. Lov¬ 
ing & TTanmer, Attorneys for Appellant. II. 


41 Notice of Approval of Appeal Bond. 

Filed February 6, 1917. 

******* 

To Messrs. Daniel W. Baker & William E. l^ahy. Attorneys for 
Plaintiff: 

You are hereby notified that we shall on the 9th day of February, 
1917, at the hour of ten (TO) o’clock. A. M. or as soon thereafter as 
counsel can be heard, submit to Justice Ashley M. Gould, now pre¬ 
siding in Criminal Court, Division No. 1, for approval, a Supersedeas 




I 


S. DANA LINCOLN VS. HARRY A. GRANT. 25 

Bond, for the purpose of perfecting an appeal to the Court of Appeals 
from the judgment rendered in the above entitled cause. And you 
are further notified that we shall offer as surety on the said Bond the 

•s 

New Amsterdam Casualty Company, a corporation, whose jResident 
Agent is Thomas J. De Lashmutt, Room B09 Riggs Buildinig, Wash¬ 
ington. D. C. 

LOVING and HAMNER, 

Attorneys for Defendant . 

* | 

Service of a copy of the above notice acknowledged this! 6th day 
of February, 1917. 

D. W. BAKER, 
Attorney for Plaintiff. 

42 Supreme Court of the District of Columbia. 

Friday, February 9, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

* * * sic sic * ! * 

(The following order was passed by Justice Gould on January 30, 
1917.) " | 

Upon motion of defendant by his Attorney of record, it is ordered 
that the penalty of the bond on the appeal in this cause, to operate 
as a Supersedeas, be, and it is hereby fixed in the sum of Seven hun¬ 
dred dollars ($700). I 

Memorandum. 

February 9, 1917.—Supersedeas bond approved and filed!. 

Assignments of Error. 

Filed February 26. 1917. 

•s / 

******* 

The defendant assigns the following, as errors, namely] that the 
court erred:— 

1. In sustaining the plaintiff's motion for judgment under the 73d 
rule of the Supreme Court of the District of Columbia. 

43 2. In holding that the defendant’s affidavit of defense was 
insufficient to entitle him to a jury trial. 

3. In holding that the matters of defense set forth in the defend¬ 
ant’s affidavit of defense did not, affect and were not inherent in the 
instrument sued upon. 

4. In sustaining the plaintiff’s motion for judgment on the single 
issue of set-off. and in wholly disregarding the defendant’s pleas of 

4—3077a 
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nil debit* and non assumpsit, supported by his affidavit- of defense, 
which sets forth failure of consideration, and fraud in the procure¬ 
ment of the instrument sued upon. _ 

5. In holding that the provisions of Section 1566 of the D. C. Code 
as to set-off are inapplicable to overdue negotiable instruments in the 
hands of one not a holder in due course, and that such holder is not 
an assignee within the meaning of said section. 

{>. Tii holding that the plaintiff*, conceded not to be a holder in due 
course, derived his title through a holder in due course. 

7. Tn holding that the defendant could not successfully interpose 
the plea of set-off for the purpose only of defeating the plaintiff’s 
cause of action without necessarily recovering an affirmative judg¬ 


ment against the plaintiff. 


LOVINCt & HAMNER, 
Attorney* for Defendant . 


Service of a 1 copy of the foregoing assignments of error acknowl¬ 
edged this 26th dav of February. 1917. 

D. W. BAKER, 
Attorney for Plaintiff . 
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Designation of Record. 

Filed February 20. 1917. 
* * * 


* 


The clerk will please prepare transcript of record on the appeal of 
defendant, S. Dana Lincoln, in the above entitled cause, and include 
therein the following: 

1. Declaration, particulars of demand, and affidavit accompanying 
the same, filed December 28, 1915. 

2. Pleas, particulars of demand, and affidavit of defense accom¬ 
panying the same, filed February 3, 1916. 

Plaintiffs motion for judgment under the 73d Rule, demurrer 
to 3d plea, and notice, filed February 8, 191(5. 

4. Minute entry of leave of court to file amended pleas and sup¬ 
plemental affidavit of defense. . 

5. Amended pleas, particulars of demand, and supplemental affi¬ 
davit of defense accompanying the same, filed February 26, 1916. ^ 

<>. Judgment rendered and Court’s opinion filed January 25, 191^. 

7. Note of'appeal to Court of Appeals entered January 30, 1917. 

8. Citation j on notice of appeal issued January 30, 1917. 

9. Marshal’s return of citation on notice of appeal. 

10. Minute entry fixing appeal bond in sum of $700.00, to oper¬ 
ate as supersedeas. 

11. Notice las to presentation of appeal bond for approval, and 
acknowledgment of service, filed February 7, 1917. 

12. [Memorandum of entry as to approval and filing of 
supersedeas appeal bond, February 9, 1917. 
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13. Assignments of error, filed February 26, 1917. 

14. This designation filed February 26, 1917. 

LOVING & I1AMNER, 
Attorneys for Defendant, S. Dana Lincoln. 

i 

I 

Service of a copy of the foregoing Designation of Record acknowl¬ 
edged this 26th dav of February. 1917. 

D. W. BAKER. 

Attorney for Plaintiff, Harry A. Grant. 

j 

46 Supreme Court of the District of Columbia.j 

j 

United States of America, 

District of Columbia , ss: 

T, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
45, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58703 at Law, wherein Harry A. 
Grant is Plaintiff and S. Dana Lincoln is Defendant, as tjhe same re¬ 
mains upon the files and of record in said Court. 

Tn testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10th day of March, 1917. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

I 

I 

Endorsed on cover: District of Columbia Supreme Court. No. 
3077. S. Dana Lincoln, appellant, vs. Harry A. Grant). Court of 
Appeals, District of Columbia. Filed Mar. 27, 1917. Henry W. 
Hodges, clerk. 
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April Term, 1917. 

No. 3077. 


S. Dana Lincoln, Appellant, 
vs. 

Harry A. Grant, Appellee. 

BRIEF FOR APPELLANT. 

— 

i 

j 

STATEMENT. j 

This is an appeal by S. Dana Lincoln from a summary 
judgment rendered against him in the Supreme Court of 
the District of Columbia, adjudging his original and sup¬ 
plemental affidavits of defense to be insufficient under the 
73rd Rule of that Court. 

For the convenience of the Court the appellee will be 
hereinafter referred to as plaintiff, and the appellant as 
defendant. 

The suit is based upon a promissory note, dated March 
19, 1915, payable to The Standard Lime & Stone Company, 
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on the back of which the maker was given the right, as 
appears from the affidavit of merit (Rec., 4), to renew the 
note until paid, “upon payment every three months of not 
less than $300.00 and interest due.” The note is the last 
renewal of an original note dated March 19, 1914; when it 
fell due. The Standard Lime & Stone Company, through its 
attorney, presented the same and called upon defendant to 
pay the sum of $300.00 and to give a note for the balance, 
which defendant refused to do. The affidavit of merit 
(Rec., 4) shows that: 

“The said note is now overdue and unpaid, and has 
been endorsed for value by The Standard Lime & 
Stone Company to Harry A. Grant, who is now the 
owner and holder thereof.” 

The defendant filed pleas of (Rec., 13) non assumpsit, 
nil debit, and two special pleas of set-off. 

In his affidavit of defense, attached to the pleas, he says: 

1. The original note and all renewals thereof, including 
the note sued upon, were obtained by fraud and deception, 
in that the defendant gave the note with the understanding 
(Rec., 16 and 18) that he would be given credit for the 
sum of $301.17 when he produced certain letters,—tem¬ 
porarily misplaced,—showing the agreement of The Stand¬ 
ard Lime & Stone Company to pay the said amount, which 
letters were produced before the maturity of the note sued 
upon, and delivered to Daniel W. Baker, the attorney for 
The Standard Lime & Stone Company, and credit de¬ 
manded, which was refused (Rec., 18). It is also averred 
that there has been a failure of consideration for the note, 
'by virtue of the payee’s refusal to allow the credit of 
$301.17, as agreed. 

2. The original note and all renewals thereof, including 
the note sued upon, were obtained by fraud in its very in- 
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ception, in that the payee, The Standard Lime & Stale 
Company (Rec., 16 and 18), wrongfully and fraudulently 
concealed and withheld from the defendant at tie time of 
obtaining each note knowledge of its indebtedness to the 
defendant for commissions due him amounting to 
$1,371.85, in violation of its agreement, which information 
\vas exclusively in possession of The Standard Lime & 
^ tone Company when the notes were given. 

3 The plaintiff (Rec., 15 and 16, middle) is not a bona 
ide holder for value before maturity, having received the 
note sued upon at least two months after maturity with 
notice that it had been dishonored at maturity and with 
knowledge of the defenses thereto. 

4. The plaintiff is an accommodation holder of the note 
sued upon and files this suit in his own name as kgent for 
the payee, for the purpose of hindering and preventing the 
defendant from setting up his just and meritorious defenses 
to the note, the payee having colluded with anil agreed 

(Rec., 15) to secure the plaintiff in the event of hjs failure 
to collect the note. 

The fraud and deception practiced on the defendant — 
more fully set forth in the affidavit of defense,^re ap¬ 
parent from the following resume of the facts: 

That on the 15th day of May, 1903, defendant entered 
into an oral agreement with The Standard Lime & Stone 
Company, the payee in the note sued upon, whereby he was 
employed by the Company as its sole sales agent in the Dis¬ 
trict of Columbia, and as such agreed to handle and sell ex¬ 
clusively its crushed or broken stone in said District, in 
consideration whereof The Standard Lime & Stoife Com¬ 
pany agreed to pay a five cent commission on ejich and 
every ton of stone sold by it to all persons in the District of 
Columbia, whether the sale was made through the defen¬ 
dant or sold direct by The Standard Lime & Stone Com- 







pany to the purchasers. Said agreement continued in force 
and was ratified and acted on by The Standard Lime & 
Stone Company down to the 10th day of June, 1914. That 
during the time the defendant was acting as sole sales agent 
as aforesaid, he purchased material on his own account 
amounting to several hundred thousand dollars, and in 
January, 1913, The Standard Lime & Stone Company 
claimed a balance due from defendant of $7,523.01, which 
amount was reduced from time to time by payments made 
by the defendant and by commissions allowed under the 
agreement referred to above. That at the time, to wit, the 
10th day of January, 1913, there were commissions due the 
defendant for sales made by The Standard Lime & Stone 
Company directly to persons in the District of Columbia, 
credit for which was being withheld by the said The Stand¬ 
ard Lime & Stone Company, of which fact the defendant 
first became cognizant after the execution and delivery of the 
note sued upon, and the records of which sales were ex¬ 
clusively within the possession of The Standard Lime & 
Stone Company, which records it wrongfully withheld and 
which were at no time considered when an adjustment of 

their respective accounts was attempted. 

The affidavit further shows a balance due the defendant 
by The Standard Lime & Stone Company of $301.17, being 
the amount paid, on the 10th day of November, 1913, by 
the defendant to the United States Government for The 
Standard Lime & Stone Company, which Company, having 
defaulted in its contract with the defendant to furnish the 
United States Government with certain trap rock and trap 
rock screenings by a time certain (September 6, 1913), re¬ 
quested the defendant to secure an extension of twenty 
days within which to complete its contract, which extension 
was obtained by the defendant for and on behalf of The 
Standard Lime & Stone Company, upon the condition, 
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however, that all expenses incurred by the United States 
Government by reason of the extension should be deducted 
from any monies due the defendant. The said The Stand¬ 
ard Lime & Stone Company agreed to and accepted the 
terms of the extension and proceeded to fulfill and did con> 
plete the contract on, to wit, the 7th day of November, 
1913. That, thereafter, on the 19th day of November, 
1913, the Government deducted from the monies due the 
defendant the sum of $301.17, the same representing the 
expenses incurred by the United States Government by rea¬ 
son of the failure of The Standard Lime & Stone Company 
to furnish the trap rock and trap rock screenings within the 
time specified. The affidavit further shows that on, to wit, 
the 19th day of March, 1914, The Standard Lime & Stone 
Company threatened to sue the defendant for the balance 
then claimed to be due it by the defendant if he did not give 
his promissory note therefor. At that time the defendant 
was unable to produce written evidence of the agreement 
of The Standard Lime & Stone Company to the terms of 
the extension and its promise to pay the amount deducted 
by the Government for monies due the defendant, and the 
defendant, with the understanding that he would be given 
credit for the amount when he produced the evidence show¬ 
ing the agreement of The Standard Lime & Stone Company 
to pay said amount, executed the original note, dated March 
19, 1914, and delivered the same to The Standard Lime & 
Stone Company, and curtailed the said note from time to 
time in accordance with the terms endorsed on the bade 
thereof, down to and including the 19th day of March, 
1915, the date of the note sued on. That subsequent to 
the latter date, and before the maturity of the note herein 
sued on, the defendant found, produced and delivered to 
Daniel W. Baker, Attorney for The Standard Lime & Stone 
Company, the letters wherein and whereby it accepted the 
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terms of the extension and agreed to give the defendant 
credit for the amount deducted by the Government as afore¬ 
said. That at the maturity of the note sued upon, the de¬ 
fendant again demanded credit for the sum of $301.17, 
being the amount deducted, but The Standard Lime & Stone 
Company, acting through its Attorney, declined to allow 
tlie said credit, for which reason the defendant refused to 
pay the note (Rec., 17-18). 

That the defendant refused to pay the said note at ma¬ 
turity for the further reason, that after executing and de¬ 
livering the renewal note sued upon he discovered for the 
first time (Rec., 18-19) that sales of crushed stone had been 
made in large quantities by The Standard Lime & Stone 
Company direct to The Cranford Paving Company, the 
Columbia Granite & Dredging Company, and others in the 
District of Columbia, during the time when the defendant 
was employed and acting as the sole sales agent for The 
Standard Lime & Stone Company in the District of Colum¬ 
bia, for which no accounting or report had been made to 
the defendant, and on which sales there were commissions 
due the defendant from The Standard Lime & Stone Com¬ 
pany, amounting to $1,371.85 (Rec., 19), as see forth in 
the Particulars of Demand attached to the pleas of set-off 
(Rec., 10-11), records of which sales and commissions 
due the defendant (Rec., 16-17) were exclusively within 
the possession of The Standard Lime & Stone Company, 
and which it wrongfully and fraudulently withheld and 
still withholds from the defendant, and which were at no 
time considered when an adjustment of the accounts was 
attempted. 

It is also set forth in the affidavit (Rec., 16) that the 
defendant “denies that on the 10th day of January, 1913, 
or on the 19th day of March, 1914, or on the 19th day of 
March, 1915, or at any other time, he ever accounted with 
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and adjusted all differences and claims existing between 
him <*nd The Standard Lime & Stone Company, or that 
there was ever an account stated or balance struck of all 
claims and demands due between them, or that ije agreed 
to pay as alleged in the declaration and affidavit of merit 
filed by the plaintiff herein.” '■HHHH 

Upon motion of the plaintiff, the court below rendered 
summary judgment against the defendant for the want of 
a sufficient affidavit of defense (Rec., 19), frojm which 
judgment the defendant has appealed to this Couft. 

ASSIGNMENTS OF ERROR. 

I 

The court below erred: 

1. In sustaining plaintiff’s motion for judgment against 
defendant under the 73rd Rule of the Supreme Court of the 
District of Columbia. 

2. In holding that the matters of defense set forth in the 
defendant s affidavit of defense did not affect and were not 
inherent in the instrument sued upon. 

3. In holding that the plaintiff, conceded not to be a 

holder in due course, derived his title through a ljolder in 
due course. j 

4. In holding that the defenses of failure of (Consider¬ 
ation and fraud in the procurement of the note, set up in 
the affidavit of defense, could not be interposed under the 
general issue pleas of nil debit and non assumpsit, when 
accompanied by special pleas of set-off. 

5. In holding that the provisions of Sections l|563 and 
1566 of the D. C. Code, relating to set-off, are inapplicable 
to overdue negotiable instruments in the hands of!one not 
a holder in due course, and that such holder is not an as¬ 
signee within the meaning of Section 1566. 
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6. In holding that the defendant could not successfully 
interpose the plea of set-off for the purpose only of defeat¬ 
ing the plaintiff's cause of action without necessarily recov¬ 
ering an affirmative judgment against the plaintiff. 

ARGUMENT. 

1 . 

Pacts Set Forth in Defendant's Affidavit, Read in 
Conjunction with Plaintiff s Affidavit, Amply Suf¬ 
ficient to Entitle Defendant to a Jury Trial. 

Under the averments in the affidavit of defense, the note 
sued on would be invalid in the hands of the immediate 
payee, The Standard Lime & Stone Company, because of 
the fraud and decqition practiced in obtaining it, and be¬ 
cause of the partial failure of consideration therefor. 

For the purposes of the 73rd Rule, the facts recited in the 
defendant’s affidavit must be regarded as true. This court 
said in Strauss v. Hensey, / D. C. App. 289, on P. 294. 

“The court can not question or traverse the truth of 
the facts stated in defendant's affidavit. Those facts 
the court is bound, for the purposes of securing to the 
defendant the right of trial, to assume as true.” 

(Quoted with approval in Dobbins v. Collins, 26 

App. D. C.. 157, 161.) 

This doctrine is enunciated in later decisions of this 
Court, including Codington v. Bank, 40 App. D. C. 409, 
and Hazen v. Van Senden, 43 App. D. C. 161, at P. 165. 
In the last-named case, the Court reversed the court below 
in granting the motion for judgment, under circumstances 
quite similar to those of the instant case, where, however, 
the position of the plaintiff was far more favorable, in that 
he appears to have been a holder for value before maturity, 
and not after maturity as in the case at bar. 
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The wisdom of the Court’s decision in the case of Hazen 
v. Van Senden is well demonstrated by the fact that in the 
trial of the case on its merits a verdict was fouhd for the 
defendant. 

1 hat the facts recited in the affidavit of defense make 
out a clear case of fraud in the obtaining of the npte by the 
payee, and in the failure of its consideration, can not be 
denied. The defendant charges the payee with the sup- 
pi ession of certain material facts and with wanton mis¬ 
representation of others. In the case of Stewart v. Wyom¬ 
ing Ranch Co., 128 U. S. 383 (at P. 388), the Supreme 
Court said: 

I 

j 

‘if, with intent to deceive, either party to a contract of 
sale conceals or suppresses a material fact, which he is 
in good faith bound to disclose, this is evidence of and 
equivalent to a false representation, becausej the con¬ 
cealment or suppression is in effect a representation 
that what is disclosed is the whole truth. The gist of 
the action is fraudulently producing a fals£ impres¬ 
sion upon the mind of the other party; and if this re¬ 
sult is accomplished,, it is unimportant whether the 
means of accomplishing it are words or acts of the 
defendant, or his concealment or suppression! of mate¬ 
rial facts not equally within the knowledge of reach of 
the plaintiff.” 

Also, in the case of Tyler v. Savage, 143 U. S. 79 (at P. 
98), it was held that: 

‘Suppression of a material fact, which Tyler was 
bound in good faith to disclose, was equivalent to a 
false representation.” 

. | 

If the note sued on was obtained by fraud, and Grant re¬ 
ceived it after maturity, he can not recover thereof without 
making full disclosure as to the value given for ij: and the 
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circumstances under which it was given. In Totten v. 
Bucy, 57 Md. 446 (P. 452-3), the Court of Appeals of 
Maryland, speaking through Alvey, J., said: 

“This is a well established rule as applicable to nego¬ 
tiable instruments, and it is said to be wise and salu¬ 
tary in the protection that it affords. It proceeds upon 
the presumption that the person who has been guilty 
of the fraud or illegality in obtaining the instrument 
would dispose of it, and would place it in the hands of 
another person to sue upon it, and it is because of such 
presumption, that the proof of fraud, illegality, or loss, 
casts upon the holder the burden of showing he is a 
bona fide holder for value, or under what circum¬ 
stances, and for what value, he became the holder of 
the note/’ 

The Supreme Court, in the case of King v. Doane, 139 
U. S., 166, said: 

“And that question must be considered with refer¬ 
ence to 1 the established rule, that if in an action by an 
endorsee against the maker a negotiable note is shown 
to have been obtained by fraud, the presumption, aris¬ 
ing merely from the possession of the instrument, that 
the holder in good faith paid value is so far overcome 
that he can not have judgment unless it appears affirm¬ 
atively from all the evidence, whether produced by the 
one side or the other, that he, in fact, purchased for 
value.” 

In the case of King v. Doane, the Court also held that: 

“If the amount paid is greatly disproportioned to 
the real value the security (i. e. the note) may be re¬ 
garded as having been obtained without paying any¬ 
thing for it.” 
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The following cases are in accord with the foregoing 
doctrine: 

Cover v. Myers, 75 Md. 406. 

Stewart v. Lansing, 104 U. S. 505. 

Lytle v. Lansing, 147 U. S. 68. 

Emerson v. Burns, 114 Mass. 348. 

i 

i 

In Collins v. Gilbert, 94 U. S. 753, the Court s^id: 

“If it appears that the bill or note was obtained by 
fraud, or that it had been stolen before it came to the 
possession of the holder, then the presumption may 
arise that the holder did not pay full consideration for 
it, because in such a case it is probable the person ob¬ 
taining the instrument would pass it away j for less 
than its full value.” 

i 

Mere statement that plaintiff is a holder “For Yalue” is 
indefinite and insufficient for the purposes of the 73rd Rule. 
In the case of King v. Doane, 139 U. S. 166, at If. 174, it 
was held that: 

“ 1 he amount paid may have been so disproportioned 
to the real value of the security purchased that the 
claim to have paid value will be treated as a mere pre¬ 
tence, and the security as having been obtained with¬ 
out paying anything for it.” [ 

* j * 

So in In re Hill, 187 Fed. 214, at p. 217. 

In the case of Thompson v. Sioux Falls Nat. Bink, 150 
U. S. 231, at p. 244, it was held that: 

“The mere credit of a cheque upon the books of a 
bank, which may be cancelled at any time, does not 
make the bank a bona fide purchaser for value. If 
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after such credit and before payment for value upon 
the faith thereof, the holder receives notice of the in¬ 
validity of the cheque, he can not become a bona fide 
holder by subsequent payment.” 

The same doctrine is announced in Bank v. Cowles, 180 
N. Y. 346. 

Stewart v. Lansing, 104 U. S. 505, at p. 512. 

In Crosby v. Buchanan, 23 Wall. 420, at p. 457, the 
court said: 

“Honesty of purpose prompts frankness of state¬ 
ment. Concealment is indicative of fraud.” 

In his affidavit of merit. Grant refrains from stating that 
he paid value for the note before maturity. What he does 
say is this: 

“and the said note is now overdue and unpaid, and has 
been endorsed for value by The Standard Lime & 
Stone Company to Harry A. Grant, who is now the 
owner and holder thereof, * * *” 

The plaintiff seems to treat the time of giving the value 
as immaterial, whereas the law deems it most material. 

The onlv inference which can be drawn from the carefully 
and evasively worded affidavit of the plaintiff is that he paid 
value for the note, if at all. after maturity, and this is un¬ 
qualifiedly averred in the defendant’s affidavit of defense: 

“the plaintiff is not a bona fide holder of the note sued 
on, nor a purchaser for value before maturity without 
notice, but, on the contrary, if holder at all, obtained 
the note after maturity and with knowledge that it 
had been dishonored and payment refused by affiant.” 

The principle that, on proof by the defendant of fraud or 
illegality, the burden of proof shifts from the defendant to 
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the plaintiff, is set forth in Daniel on Negotiable: Instru¬ 
ments (6th Ed.) Sec. 815 (published Oct. 1913):; 

‘or if the circumstances raise a strong suspicion of 
fraud or illegality the owner must then respond by 
showing that he acquired it bona fide for value, in the 
usual course of business, while current, and under cir¬ 
cumstances which credit no presumption that he knew 
the facts which impeach its validity. This principle is 
obviously salutary, for the presumption is material that 
an instrument so issued would be quickly transferred 
to another, and unless he gave value, which qould be 
easily proved if given, it would perpetrate great injus¬ 
tice, and reward fraud to permit him to recover.” 

So in Smith v. Sac County, 11 Wall. 139, at p. 149. 

In the case of King v. Doane, 139 U. S. 166, the Court 
said: 

‘‘If the amount paid is greatly disproportioned to 
the real value of the security (i. e. the note) !may be 
regarded as having been obtained without paying any¬ 
thing for it.” 

So in Lytle vs. Lansing, 147 U. S. 68. 

| 

Under Section 1358 of the D. C. Code, the plaintiff, 
though he may have given value, perhaps has paid only a 
part of the amount agreed upon and is limited in! his re¬ 
covery to that extent. Section 1358 reads: 

“Where the transferee receives notice of any infirm¬ 
ity in the instrument or defect in the title of the per¬ 
son negotiating the same before he has paid the full 
amount agreed to be paid therefor, he will be ideemed 
a holder in due course only to the extent of the amount 
theretofore paid by him.” 


I 
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In Dresser v. R. R. Co., 93 U. S. 92, at pp. 94 and 95, it 
is held that the “Value” paid is a matter of law which the 
facts alone can determine. 

In the instant case, inasmuch as the facts are peculiarly 
within the knowledge of the plaintiff, the law places upon 
him the burden of affirmatively proving them, since the de¬ 
fendant could not reasonably be expected to secure more 
than circumstantial evidence. 

In the case of Rea v. Missouri, 17 Wall. 532, at p. 543, 
the court said: 

“Circumstantial evidence is not only sufficient, but 
in most cases (of fraud) it is the only proof that can 
be adduced.” 

And in Murray v. Larducr, 2 Wall. 110, at p. 121, the 
court said: 

"The rule may perhaps be said to resolve itself into 
a question of honesty or dishonesty, for guilty knowl¬ 
edge and wilful ignorance alike involve the result of 
bad faith. Thev are the same in effect. Where there 
is no fraud there can be no question. The circum¬ 
stances mentioned, and others of a kindred character, 
while inconclusive in themselves are admissible in evi- 
dence, and fraud established, whether by direct or cir¬ 
cumstantial evidence, is fatal to the title of the holder.” 

In the case of In re Hill, 187 Fed. 214, the court held the 
law to be the same, under both the Negotiable Instruments 
Law and the general law merchant. Sections 52 and 59, of 
the N. I. L., are identically the same as Sections 1356 and 
1363 of the D. C. Code. The former defines a holder in 
due course and the latter recites the presumption which 
arises when the transferee’s title is shown to be defective. 
Section 1363 of the D. C. Code, which clarifies the position 


of the holder ancl finally determines his rights, reads as 
follows: 

I 

“Every holder is deemed prima facie to be a holder 
in due course; but when it is shown that the title of any 
person who has negotiated the instrument wafs defec¬ 
tive, the burden is on the holder to prove th4t he or 
some person under whom he claims acquired the title as 
a holder in due course.” 

The defendant's affidavit therefore sets up ample facts to 
defeat plaintiff s claim, and to entitle defendant to a jurv 
trial. 

II. 

I 

Matters of Defense Interposed in Defendant’s 
Affidavit Inherent in Note and Basic Consideration 
Therefor, and Not Arising Out of Collateral Trans¬ 
actions. 

The note in suit was given with the understanding that 
the payee would credit thereon $301.17 when defendant pro¬ 
duced certain letters, which letters were produced and 
credit demanded, but which credit was refused, 'jrhe de¬ 
fendant s affidavit in this connection reads: 

Affiant avers that at the time he gave the notje, upon 
which this suit is filed, it was understood by him that 
he would receive credit thereon for the sum, of $301.17, 
at such time as he could produce the letters showing the 
agreement of the payee to pay the same. 

“Affiant further avers that the note sued upon was 
procured by the payee, The Standard Lime & Stone 
Company, by fraud in its very inception, and tjhat the 
consideration therefor has wholly failed, in tjhat the 
said payee refused to allow the said credit of $301.17 
when the letters as aforesaid were found and pro¬ 
duced and credit demanded, * * *” 



The original note and all renewals, including the note sued 
on. were obtained from the defendant by wilfully and wrong¬ 
fully concealing from him the fact that the payee at that 
time was indebted to him in the sum of $1,3/1.85, for com¬ 
missions due him as its sole sales agent in the District of 
Columbia, knowledge of which was exclusively in the pos¬ 
session of the payee. In this regard, the affidavit of de¬ 
fense reads in part, as follows: 

“that when the said note was procured of the affiant by 
the payee, the said The Standard Lime & Stone Com- 
panv, wrongfully and fraudulently concealed and with¬ 
held from the "affiant an accounting of sales of its 
crushed or broken stone made directly to persons in the 
District of Columbia, upon which commissions were 
due this affiant, hereinafter referred to, which account¬ 
ing it was in duty lxiund to render on the occasion of 
arT adjustment of the respective accounts of the said 
payee and this affiant, and which knowledge was ex- 
clusivelv in the possession of the said The Standard 
Lime & Stone Company, its agents or representatives.” 

The case of Eversole v. Maull, 50 Md. 95, though cited 
in the opinion of the court below, supports the defendant s 
contention in the case at bar, being decisive of the issue as 
to available defenses. It clearly shows what equities or 
defenses niay be successfully interposed by the defendant. 

Mr. Justice Miller, in delivering the opinion of the court, 

said, at p. 102: 

“But it is not to be doubted that a negotiable prom¬ 
issory 1 note may be endorsed and transferred after as 
well as before maturity, the endorsee after maturity 
taking subject to all equities between the antecedent 
parties to it. What these equities are we learn from 
the decision of our predecessors in Renwick v. Wil¬ 
liams, 1 2 Md. 356, where it is said, the only defenses 
against which an endorsee has to guard in taking an 
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overdue note are, first, those whLh have arisen since 
the execution of the note itself, and second, those which 
are inherent in the note, and which would shojw it to 
have been void ab initio, such as fraud, mistake or 
absence of a sufficient consideration.” j 

i 

The court here follow in their opinion, and quote from, 
the law as stated in Story’s Treatise on Promissory! Notes, 
sec. 178, where it is laid down as the result of the Authori¬ 
ties that: 

• I 

j 

J 

“The true test to determine whether a note is sub¬ 
ject to an equity set up by the maker in this: ‘C4uld the 
payee at the time he transferred the note have main¬ 
tained a suit upon it against the maker, if it hdd then 
been mature? Subject to such equities, the holder by 
endorsement after the maturity of the note, Will be 
clothed with the same rights and advantages ajs were 
possessed by the endorser, and may avail himself of 
them accordingly.’ ” “So firmly is this doctrine im¬ 
bedded in the law of this State by the decisions to 
which we have referred, and others to the same| effect, 
that we are not at liberty to follow decisions elsewhere, 
if any such there be, that have departed from or mate¬ 
rially modified it.” 

% 

So in the case of Hunleth v. Leahy, 146 Mo. 4lg, also 
cited in opinion of court below. 

Tn the case of Davis v. Miller, 14 Gratton 1, likewise cited 
by the lower court, it was held that the purchaser! of an 
overdue note, takes it: 

as a dishonored note, subject to all the defenses and 
equities to which it was subject in the hands of his 
immediate endorser, whether he has any notice ^hereof 
or not. He receives nothing but the title and rights of 
such endorser.” (From the opinion of Justice Mon¬ 
cure, on pp. 5-6.) 




The case of Harrisburg 1 rust Co. v. Shufeldt, 87 Fed. 
669 (Washington State), which is relied on by the court 
below as having "a direct bearing upon the question herein 
discussed," is not in point, in their opinion, the court said: 

» 

“The set-off in this case is not connected with the 
note, of with the consideration for the note, or the cir¬ 
cumstances under which it was given." 

Such legal conclusions were properly drawn, as the facts 
in that case, differing in every particular from those of the 
case at bar, show that the matter sought to be set-off,—con¬ 
sisting of ah amount to the credit of the defendant in the 
payee's bank,—did not exist until nearly two years subse¬ 
quent to the transfer of the note to the plaintiff, and was 
entirely independent of and collateral to the note transaction, 
or the consideration therefor. The fundamental difference 
between the facts of that case and the present case is ob¬ 
vious. Here, there was an agreement entered into when the 
note was given to allow a certain credit under conditions 
stated, but which credit was refused when demanded, re¬ 
sulting in a partial failure of consideration for the note; 
furthermore, when the note was procured, the payee sup¬ 
pressed and concealed from the defendant the fact that it 
was indebted to the defendant in a sum in excess of the 
amount represented by the note for commissions due under 
a contract between the parties, and which note the defendant 
would not have given had he known of the credit owing to 
him by the payee. The note was therefore defective when 
transferred to the plaintiff, which was after maturity. 

Tn the case of Harrisburg Trust Co. v. Shufeldt, the ac¬ 
tion was brought on a promissory note payable on demand. 
whereas in the case at bar suit was filed on a promissory 
note payable at a certain time in the future. In each case 
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it is alleged that the note was transferred to the plaintiff 
alter maturity. As the note sued on in the case cited was 
a demand note, there may be some doubt from a legal stand¬ 
point as to whether or not the note was over-due when trans¬ 
ferred and hence, as to whether or not the plaintiff was a 
holder in due course; but in the present case there can be 
no doubt as to the fact that the note was over due when 
transferred. 

The case of Chandler v. Drew, 6 N. H. 469, cited in the 
opinion of the court below, is a very old case, having been 
decided in 1834, a striking characteristic of practically all of 
the cases cited in support of the plaintiff’s right to recover, 
which is a fact of manifest importance where we are con¬ 
cerned with modern statutes on set-off and negotiable in¬ 
struments. While it is held in this case that, strictly speak¬ 
ing, a set-off is not a defense, it is also held that the right 
of set-off, in every case, is dependent upon the particular 
statute. 

To determine the rights and fix the status of the plain¬ 
tiff, however, it is not necessary to refer to the decided cases 
but only to the statute. It is therefore only with regard to 
the application and construction of the statute that we are 
concerned. Section 1362 of the D. C. Code provides in 
part as follows: 

“In the hands of any holder than a holder in duje cburse, 
a negotiable instrument is subject to the same defenses 
as if it were non-negotiable, * * * .” 
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III. 

Averments in Defendant’s Affidavit Show Plain¬ 
tiff Not to Be a Holder in Due Course and Not to 
Have Derived Title Through a Holder in Due Course. 

That plaintiff is not a holder in due course is inferentiallv 
conceded by plaintiff, for in his affidavit of merit, at P. 4, 
he says: 

“and the said note now in suit is the last note made 
by the said defendant, and it has thereon the same con¬ 
dition, and when the same became due The Standard 
Lime & Stone Company, through its attorney, affiant, 
called upon defendant to pay the sum of $300 and to 
give a note for the balance, * * * and the said note 
is now over-due and unpaid, and has been endorsed for 
value by The Standard Lime & Stone Company to 
Harrv A. Grant, who is now the owner and holder 
thereof, * * * .” 

/ 

f 

The defendant’s affidavit, however, removes all doubt in 
this respect (Rec., 6) : 

l 

“plaintiff is not a bona fide holder of the note sued on, 
nor a purchaser for value before maturity without no¬ 
tice, but. on the contrary, if holder at all, obtained the 
note after maturity and with knowledge that it had 
been dishonored and payment refused by affiant. * * * 
’Affiant; further says that his refusal to honor the note 
was duly communicated to the payee therein, who, on, 
to wit, the 12th day of August, 1915, about two 
months after maturity thereof, admitted receiving 
notice of affiant’s refusal to pay, requested payment of 
affiant, and threatened suit on the note if not paid.” 

The defendant’s affidavit recites (Rec., 6) that the plain¬ 
tiff is employed by or associated with the attorney for the 
payee. The Standard Lime & Stone Company, and that he 
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holds the note and files this suit as agent for the payee, which 
has agreed and undertaken to secure the plaintiff and save 
him whole in case he could not collect the note. 

if the plaintiff did not have actual knowledge of the de¬ 
fense to the note, his attorney, Daniel W. Baker, w|ho made 
the affidavit of merit in this suit for him, did kijow that 
the defendant had refused to pay the note and the reasons 
therefor, and must be presumed to have communicajted such 
facts to his client, the plaintiff. But even assuming that his 
attorney did not communicate these facts to him, assuming 
that the plaintiff’s connection with the office of his at¬ 
torney was not such that he of necessity became ac¬ 
quainted with the facts, assuming that he purchased the note 
without consulting his attorney, and assuming that his 
attorney, acting as agent for The Standard Lime j& Stone 
Company, and, in a more or less dual capacity, sold and 
delivered the note to him, assuming that he did ncjt do his 
duty as employer and senior associate of Mr. Grant, and 
advise the plaintiff as to the defendant’s reasons for not 
paying the note at maturity, yet a summary judgment should 
not be entered, and under the law can not be entered under 
the circumstances, because bad faith, which implies guilty 
knowledge or wilful ignorance, will be presumed, and the 
burden lies on the plaintiff to show all the circumstances 
connected with his acquiring title to the note, and tlje actual 
amount he paid therefor. 

The plaintiff derived his title through the payee, The 
Standard Lime & Stone Company. There was no inter¬ 
mediary. The defendant’s affidavit (Rec., 8-9) clearly 
shows the defective title of the payee, because of the fraud 
practiced on the defendant and the partial failure of con¬ 
sideration for the note, as averred. That the payee was 







not a holder in due course is settled by Section 1359 of the 
D. C. Code, which provides: 

“The title of a person who negotiates an instrument 
is defective within the meaning hereof when he ob¬ 
tained the instrument, or any signature thereto, by 
fraud, duress, or force and fear or other unlawful 
means, or for any illegal consideration, or when he 
negotiates it in breach of faith or under such circum¬ 
stances as amount to a fraud. 

Under Section 1362 of the D. C. Code, the plaintiff, not 
being a holder in due course, and having derived title 
through the payee who is not a holder in due course, holds 
the note subject to the same defenses as if it were non- 
negotiable. and has no rights other than those held by his 
transferor, the payee in the note. 

For a good and accurate definition of the phrase “holder 
before maturity,” and the position of one who is not a 
holder in due course, the court’s attention is directed to 1 
Daniel on Negotiable Instr. 775, Par. 782: 

“In the fourth place, the holder, in order to acquire a 
better right and title to the paper than his transferrer, 
must become possessed of it before it is overdue. For 
if it were already paid by the maker or acceptor, and 
had been left outstanding, it would be already dis¬ 
charged. and thev would not be bound to pay it again 
to anyone who acquired it after the period when pay¬ 
ment was due. And if it were not paid at maturity, 
it is then considered as dishonored: and. although still 
transferable in like manner and form as before, yet 
the fact of its dishonor, which is apparent from its 
face, is equivalent to notice to the holder that he takes 
it subject to its infirmities, and can acquire no better 
title than his transferrer. The doctrine applicable to 
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this subject has been admirably stated by Chief Justice 
Shaw, who says: ‘Where a negotiable note is found 
in circulation after it is due, it carries suspicion on the 
face of it. The question instantly arises, why is it in 
circulation? Why is it not paid? Here is something 
wrong. Therefore, although it does not give the in¬ 
dorsee notice of any specific matter of defense, such 
as set-off, payment, or fraudulent acquisition, yet it 
puts him on inquiry; he takes only such title as the 
indorsee himself has, and subject to any defense which 
might be made if the suit were brought by the in¬ 
dorsee.’ (From Fisher vs. Leland, 4 Cush. 456.) 
But there is this limitation to this doctrine,—that if 
the holder acquired the paper after maturity, from one 
who became a bona fide holder ior value and without 
notice before maturity, he is then protected by the 
strength of his transferrer’s title.” 

IV. j 

Averments in Affidavit of Defense of Failure of 
Consideration and Fraud in the Procurement :of the 
Note, Interposed Under General Issue Pleas pF Nil 
Debit and Non Assumpsit, Though Accompanied by 
Special Pleas of Set-off, Legally Sufficient to En¬ 
title Defendant to Jury Trial. 

The authorities uniformly hold that the solitary plea of 
set-off is tantamount to a plea of confession and avoidance, 
the effect thereof being to admit the plaintiff’s claim as true 
and to attempt to off-set against the same certain counter¬ 
claims of the defendant. 

The principle, that, when a plea of set-off is accompanied 
by general issue pleas of nil debit and non assumpsit, the 
admissions made in the set-off plea are saved and Counter¬ 
acted by the general denials of the general issue pleris. is so 
manifest and elementary that it is difficult to find a decision 
precisely in point. 




In the case of United States v. West, cited in 8 App. D. C., 
59, where only the plea of set-off was filed, the plaintiff as¬ 
sumed the burden of proof and the trial proceeded as though 
the general issue was pleaded, it was held that under such 
circumstances the plea of set-off will not be regarded as the 
equivalent of a plea of confession and avoidance. Justice 
Morris, delivering the opinion for the court, said (at P. 64) : 

“The pleadings and proofs in the case are not entirely 
consistent. The only plea is one of set-off, which 
amounts in this connection to a plea of confession and 
avoidance, which ordinarily should transfer the burden 
of proof from the plaintiffs to the defendants. Yet the 
trial seems to have proceeded as though the general 
issue also had been pleaded; and we do not think that 
at this stage of the case that should be regarded as error 
—especially inasmuch as on default by the defendants 
the plaintiffs would have been required to make proof 
of the actual amount due under the bond." 

Also see Durant v. Murdock, 3 App. D. C., 114. 

The case of Armstrong v. Noble, cited in 55 Vt., 428, 
was an action of assumpsit on a promissory note. Pleas of 
general issue, payment and set-off were filed. The verdict 
was for the defendant. 

It was held in this case that the maker of a note, trans¬ 
ferred after it was due. when sued in the name of the trans¬ 
feree, “could not plead in set-off a matter which existed be¬ 
tween him and the payee at the time of the transfer to the 
plaintiff," although he could plead payment , or, any defense, 
which grew out of the note transaction. —The court said: 

“The plaintiff took the note in suit long after the same 
fell due. He took it, therefore, subject to all the ex¬ 
isting defenses to the note itself, or which grew out of 
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the note transaction, or out of any agreement between 
the defendant and the payee, in relation to it. * * *.” 


V. 


1 rovisions of Sections 1563 and 1566 of tiJce D. C. 
Code, Relating to Set-off, Applicable to Over-due 
Negotiable Instruments in the Hands of One Not a 
Holder in Due Course, Such Holder Being IDeemed 


an Assignee Within the Meaning of Section 1566; 
Plea of Set-off May Operate as a Defense to Note, 
Without Entitling Defendant to Recover aIffirma- 
tive Judgment Against Plaintiff for any Excess. 

The only question fairly presented in this case that has 
never been decided by this court, and which is imlmaterial 
m so far as the sufficiency of the defendant’s affidavit of de¬ 
fense herein is concerned, is: 


‘Can the defendant plead a set-off against the plain¬ 
tiff, which he might have successfully pleaded against 
the payee of the note, for the purpose of defeating a 
recovery on the note ?’ 

I 

The court below decided this question in the Negative, 
wholly disregarding the general issue pleas filed knd the 
averments in the affidavit of defense that the note Was pro¬ 
em cd bv fraud and that the consideration therefor had par¬ 
tially failed. j 

In order that this issue may be fairly met, it wiljl be as¬ 
sumed that the note sued on is a negotiable promissory note, 
though it may be said that it is somewhat of a doubtful 
proposition, owing to the fact that the note bore an indorse¬ 
ment on its back (Rec., 4), the effect of which was fo make 
the note savor of a conditional promise; in other! words. 
Sections 1305 and 1306 of the D. C. Code do not appear to 
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have been complied with in regard to die amount due being 
certain or being payable at a iixed or determinable future 
time. 

The instrument is, nevertheless, subject to the defenses 
and matters of set-off interposed in the defendant’s affi¬ 
davit. 

Section 1356 of die D. C. Code defines a holder in due 
course as follows: 

‘T. Thai it is complete and regular upon its face. 

2. That he became the holder of it before it was 
over due, and without notice that it had been previ¬ 
ously dishonored, if such was the fact. 

3. That he took it in good faith and for value. 

4. That at the time it was negotiated to him, he had 
no notice of any infirmity in the instrument, or defect 
in the title of the person negotiating it.” 

Section 1566 of the D. C. Code provides: 

“When cross demands have existed between persons 
under Such circumstances that if one had brought an 
action against the other a counter-claim or set-off could 
have been pleaded, neither can be deprived of the bene¬ 
fit thereof by an assignment by the other; but in an 
action by the assignee of any non-negotiable debt the 
defendant may set-off any indebtedness to him of the 
assignor, existing before notice of the assignment, as 
well as; any indebtedness to him of the plaintiff.” 

Section 1362 of the D. C. Code provides, in part, as fol¬ 
lows : 


“In the hands of any holder other than a holder in 
due course, a negotiable instrument is subject to the 
same defenses as if it were non-negotiable, * * *.” 
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If the note in question had not been transferred after 
maturity to the plaintiff, and suit were filed in the name of 
the payee, the defendant, in order to successfully prosecute 
his claims against the payee, would have been compelled 
to have filed pleas of set-off along with the general issue 
pleas, since no affirmative judgment against the payee for 
any excess claimed could have been otherwise recovered. 
Under Section 1566, the right of the defendant to recoup or 
set-off can not be denied by assignment. Hence, the payee 
of the note, by transferring the same after maturity to the 
plaintiff, can not deprive the defendant of his right to prose¬ 
cute his cross demands. 

That the first sentence of Section 1566 contemplates ne¬ 
gotiable as well as non-negotiable instruments can not be 
denied; the term “non-negotiable debt,” appearing toward 
the end of the sentence referred to, is used, as the context 
shows, to further indicate the scope of the application to 
non-negotiable debts, without in any wise abridging the 
application of the section to negotiable debts. Such was 
clearly the intent of Congress in enacting this section on 
set-off. 

As Section 1566, by its terms, specifically protects aim 
preserves the rights of one whose cross demands may be 
affected by assignment, that part of Section 1362, which 
reads as follows: “In the hands of any holder other than 
a holder in due course, a negotiable instrument is subject to 
the same defenses as if it were non-negotiable.” vj-ould be 
meaningless and have the effect of repealing Section 1566, 
unless a defendant were under such circumstances permitted 
to set up his defenses and cross demands under the general 
issue pleas and pleas of set-off, respectively. 

Any number of cases have been decided by this court, 
construing Section 1563 of the D. C. Code,—whence the 




right of set-off arises—and invariably showing the broad 
scope and purport of, and the far-reaching effect given to, 

our statutes on set-off. 

An exhaustive examination of the reported cases discloses 
the fact that Section 1566 of the D. C. Code, in conjunc¬ 
tion with the other sections in point, has not as yet been 
construed by this court, in so far at least as the application 
and effect thereof on over-due negotiable instruments is 

concerned. 

No decision of this court has been found decisive or the 
question as to whether or not the plea of set-off of defenses 
against the assignor is maintainable by a defendant who is 
sued upon a promissory’ note in the hands of the assignee 
or endorsee thereof, and who is a holder not in due course, 
—at least for the purpose of defeating the suit which has 
been filed. It is not contended that an affirmative judgment 
could be obtained against a plaintiff under such circum¬ 
stances. 

In temporarily passing from a consideration of the set- 
eral D. C. statutes on set-off, the fact is not to be over¬ 
looked that the sections in question were not adopted as the 
statutes of the District of Columbia until the D. C. Code 
was enacted by Congress, March 3, 1901, while the Nego¬ 
tiable Instruments Law, adopted with only a few minor 
modifications, became effective in the District of Columbia, 

by-Act of Congress, April 3, 1899. 

The decisions of States having similar code provisions on 
set-off and negotiable instruments must therefore be con¬ 
sulted. The case of McKay v. Hall, decided by the Supreme 
Covrt of Oklahoma in 1912. and cited in 39 L. R. A., 658, 
and in 120 Pac., 1108, is decisive of the issue as to set-off in¬ 
volved in the case at bar. and shows the true and modern 
construction which is to he placed upon the several sections 
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of the D. C. Code with regard to the application of set-off 
to over-due negotiable instruments. 

The case of McKay v. Hall involved a suit filed by the 
holder of a promissory note for value after maturity,—the 
holder being the endorsee, and the payee of the note having 
endorsed the same to him; the defendant was the maker 
thereof. The defendant, in his amended answer, pleaded 
that the payee of the note was indebted to him for 20 bushels 
of cotton seed to the amount of $7.00, and for services 
rendered on an oral contract in the sum of $200, and 
claimed those amounts as set-offs against the note. The 
defendant further alleged that the plaintiff had full "knowl¬ 
edge of the indebtedness existing against Morris (payee) 
in favor of the defendant, prior to the transfer of the note. 

On demurrer being sustained to the amended answer of 
the defendant, judgment was rendered in favor of the 
plaintiff, for the amount of the note. On appeal flrom the 
judgment of the trial court, the judgment was reversed by 
the Supreme Court of Oklahoma, allowing the plea of set¬ 
off. j 

This case holds that a defendant may set-off a debt, aris¬ 
ing out of a contract due him from the payee of a negotiable 
note, against the note in the hands of a person to whom the 
payee transfers or indorses it after maturity. 

In its opinion, the court (Rosser, J.) said: 

The “counterclaim must arise out of the contract 
or transaction set forth in the petition as the founda¬ 
tion of the plaintiff’s claim, or be connected with the 
subject of the action. The claim pleaded as a defense 
here is a set-off. The defendant is entitled to use the 
set-off as a defense to the note, but, of. course, if it 
exceeds the note, he can not recover any excess against 
the plaintiff. The plaintiff owes him nothing. All 
that he can do with the set-off is to show- that he owes 






plaintiff nothing. The plaintiff by purchasing the note 
after maturity did not incur any liability to pay the de¬ 
fendant anything.” 

The case cited shows the modem view-point and the 
inevitable trend of the authorities under ordinary and 
modern set-off statutes and under the N. I. L. It carries 
the doctrine enunciated much further than is sought in the 
case at bar. In that case the defendant is permitted to set¬ 
off counter-claims or debts owing to him by the payee of 
the note sued on. which appear to be entirely independent 
Oi and collateral to the note, and where there is no allega¬ 
tion whatever that the note was procured in the first in¬ 
stance from the defendant by the payee by actual or im¬ 
plied fraud, or that the monies now due the defendant by 
the payee were then due. and that there has been a failure of 
consideration. In the present case, on the other hand, the de¬ 
fendant seeks to set-off against the note,—to the extent only 
of defeating a recovery thereon—counter-claims which he 
has against the payee, which arose out of the note itself, 
in that the same was procured by the payee by fraud in 
not allowing the defendant credit for commissions then 
due him. but which was not known to and was concealed 
from the defendant by the payee at that time, and because 
of the refusal of the payee of the said note, on demand 
being made, to allow credit for a payment made on rts 
behalf, in violation of its agreement entered into when the 
note was executed—there being fraud in the procurement 
of the note and failure of its consideration. 

It may be argued bv counsel for the plaintiff that this 
decision is not decisive of the issue in that the Oklahoma 
statutes on set-off and negotiable instruments differ from 

tho c e of the District of Columbia. 

Section 56?8 of the Oklahoma Code (Snyder’s Compiled 
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Laws, 1909), whicli is somewhat similar to Sectiojn 1563 
of the D. C. Code, on set-off, provides that: 

. I 

“A set-off can only be pleaded in an action founded 
on contract, and must be a cause of action arising upon 
contract or ascertained by the decision of a Court.” 

Section 5640 of the Oklahoma Code, which is; almost 
identical with Section 1566 of the D. C. Code, on set-off, 
provides: 

“When cross-demands have existed between per¬ 
sons under such circumstances that, if one: party 
brought an action against the other, a counter-claim 
or set-off could have been set up, neither can be de¬ 
prived of the benefit thereof by the assignment or 
death of the other, but the two demands must be 
deemed compensated so far as they equal each other.” 

Section 5559 of the Oklahoma Code, which closely re¬ 
sembles Section 1362 of the D. C. Code, where a negotiable 
instrument is held by a person not a holder in due course, 
as well as Section 1566 of the D. C. Code, and particularly 
the latter part thereof, relating to the effect of assignment 
of non-negotiable debts on the question of set-off, provides: 

“In the case of an assignment of a thing in action, 
the action of the assignee shall be without prejudice 
to any set-off or other defense now allowed, but this 
action shall not apply to negotiable bonds, promissory 
notes, or bills of exchange transferred in good faith 
and upon good consideration before due.” 

A careful reading of this, statute, and of that portion of 
the court’s opinion hereinbefore quoted, makes it manifestly 
clear that the legislature and judiciary, in enacting and 
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construing this statute, and in fixing the rights of the maker 
of a note under such circumstances, intended to protect and 
secure the defendant in an action on the note against any 
recovery thereon by the plaintiff, one who is not a holdei 
in due course, and to consummate this purpose disregard 
the form in which the matters of defense or counter-claims 
are raised and presented, whether they be designated set¬ 
offs or defenses. A set-off is deemed a defense to the ex¬ 
tent of defeating the plaintiff in his effort to recover on the 
note. This 1 is self-evident upon perusing in part Section 
5559 of the Oklahoma Code, which is as follows: 

“In the case * * * shall be without prejudice to 
any set-off or other defense now allowed; * * * ” 

That this is a reasonable construction and interpretation 
is evident upon referring to Section 1563 of the D. C. Code, 
providing in part, as follows: 

“Mutual debts and claims * * * may be set off 
against each other by plea in bar * * *. 

These words “plea in bar” are significant, and clearly 
mean that defenses, which are in form pleas of set-off, may 
be interposed in order to defeat an action on a note in the 
hands of one who is not a holder in due course. 

Applying this fair and reasonable construction then to 
Section 1362 of the D. C. Code, reading in part as follows: 

“In the hands of any holder other than a holder in 
due course, a negotiable instrument is subject to the 
same defenses as if it were non-negotiable.” 

it is apparent that it was contemplated by Congress in en¬ 
acting this section that the word “defenses” should em- 
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brace the term “set-offs,” to the extent at least of enabling 
a defendant to comply with the strict rules of pleading and 
yet offer his counter-claims against the payee, in form of 
set-offs, and thereby defeat the plaintiff in his efforts to 
recover on the note, but without being permitted of course 
to recover an affirmative judgment against the plaintiff,—as 
the court very aptly said in the Oklahoma case cited ante. 
The propriety of this construction can not be doubted, for 
in the case at bar Section 1362 would be without effect if it 
were not so, as here the counter-claims of the defendant are 
of such a character that they must, to comply with the rules 
of pleading, be set up under general issue pleas along with 
pleas of set-off, and, though in form set-offs, are in reality 
defenses to the note, as the matters set up are inherent in and 
arise out of the note itself which was procured by fraud, 
and the consideration for which has partially if nof wholly 
failed. j 

For the reasons stated it would seem that the case of 

McKay v. Hall should control the decision of the instant 
case. 

In the case of Downing v. Gibson, cited in 53 Iowa, 517, 
and in 5 N. W., 699,—where the resemblance of Section 
2546 of the Iowa Code of 1873 is very close to Section 
5559 of the Compiled Laws, 1909, of Oklahoma,—pit was 
held that under that section in an action by the assignee of 
a negotiable note, transferred after due, the defendant 
could set up in his plea of set-off a note executed by the 
plaintiff s assignor and assigned to the defendant before he 

had received notice of the transfer of his note to the plain¬ 
tiff. 

It is noteworthy that in this case the court so construed 
the statute that the defendant was even permitted to set¬ 
off a note of the payee named in the note sued upon, where 
there was apparently no relation whatever between the two 




notes, and no averment that fraud was practiced on the 
defendant. 

The use of the word “assignment" for “indorsement 
has been termed a startling neologism by the court below in 
the instant case. That no distinction is to be made between 
these terms, for practical purposes, is evidenced by the con¬ 
cluding paragraph of the court’s opinion in the case of 

Downing v. Gibson: 

“We think no importance should be attached to the 
use of the word ‘assignment’ instead of ‘indorsement’ 
in the statute under consideration. 

The trend of the decisions is well shown by the case of 
La Due v. First Nat. Bk. of Kasson, cited in 31 Minn., 33, 
and decided in 1883. According to the commercial law, as 
appears from the court’s opinion in the case referred to, 
the rule formerly was that an endorsee of an overdue bill 
of exchange or negotiable promissory note took it subject 
only to such equities or defenses as attached to the bill or 
note itself, and not to off-sets or other claims arising out 
of collateral matters or independent transactions against 
the ]>ayee of an intermediate holder. But by statute (Gen. 
St.. 1878. c. 65, Par. 40, and c. 66, Par. 27), an overdue 
note or bill is put upon the same footing as any other chose 
in action, and, if assigned after due, a set-off to the amount 
of the note or bill may be made of any demand existing 
against any person who has assigned or transferred such 
note or bill' after it became due, if the demand is such as 
might hare been set-off against the assignor while the note 
or bill belonged to him. This is an enunciation of the ver\ 
principle which we are contending for in the case at bar. 
See also Bissel v. Curran, 69 Ill., 20. in support thereof. 
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That a plea, offered in form of set-off, may in effect 
operate as a good defense to an action filed, has been de¬ 
cided in the case of Gleason v. Moen, 2 Dyer (Nj. Y. Su¬ 
perior Court), 642, which decision, rendered in 1853, settles 
that question. This case holds, that if the facts, although 
pleaded as a counter-claim, constitute a good defense by way 
of set-off, or recoupment, and the note was transferred 
under cricumstances that rendered it subject to all existing 

I 

equities between the maker and payee, they may be set up 
as a bar, in w'hole or in part, to the plaintiff’s recovery. The 
Section of the New York Code, cited in the foregoing case, 
is similar to Section 5559 of the Oklahoma Code, herein¬ 
before referred to. 

A careful examination of this line of the authorities 
shows that, in a number of cases, decided before ajs well as 
after the adoption of a uniform law on negotiable instru¬ 
ments, but where statutes on set-off existed, a defendant has 
teen allowed to set-off against a holder not in due course 
all defenses existing between himself and the payee in a 
note,—the plaintiff being placed “in the shoes of the payee,” 
as the courts say, as by assignment. The distinction between 
assignment and endorsement, in a great many of ttese cases, 
is considered fictitious and as non-existing. There was a case 
decided in 1839, by a U. S. Circuit Court, and cited in 14 
Peters. 318, where in fact it was held that such paper could 
not even be negotiated after maturity. In this case, Fow¬ 
ler v. P.rantley, the court obviously meant that the holder 
not in due course took the instrument subject to all equities 
or counter-claims, as if he were an assignee. In its opin¬ 
ion, the court held that a note over-due, or a bill dishonored, 
is a circumstance of suspicion to put those dealing for it 
afterwards on their guard, and in whose hands it is open 
to the same defenses it was in the hands of the holder when 
it fell due. 
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But the courts have gone further. In the case of McPher- 
rin v. Little, decided in 1910, and cited in 44 L. R. A., 395 
(Okla.), where the holder was a purchaser for value before 
maturity of the note sued upon, the court held that even 
the question of overdue interest on a promissory note, the 
principal of which was not due when the note was nego¬ 
tiated to the plaintiff for value, is a fact to be considered by 
the jury in determining whether or not the holder is a holder 
in due course. 

In denying the defendant the right to a jury trial in the 
case at bar, the court below in his opinion quoted at length 
from and laid great stress on the case of Leavitt v. Pealx>dv, 
62 X. H., 185, decided in June, 1882. This case involved 
an action of assumpsit on the defendant's promissory note, 
payable to H. or order; the note was transferred after ma¬ 
turity, for valuable consideration, to plaintiff, who, it ap¬ 
peared, had no knowledge of H’s indebtedness to the de¬ 
fendant. It was held that the defendant, the maker, could 
not set-off against plaintiff debts due defendant from the 
payee. 

It seems clear that, in this case and in all others consid¬ 
ered in the opinion,—practically all cases cited being very 
old,—there was no statute or Code section to influence the 
Court, in the consideration of the legal principles involved, 
such as now exists in the District of Columbia in the form 
of Sect. 1362 of the D. C. Code, relating to transfer of 
over-due negotiable paper, and Sect. 1566 of our Code, hav¬ 
ing reference to the effect of assignment. In fact, the 
N. I. L. had not been adopted in New Hampshire, nor in 
any of the States up to that time (i. e., 1882). Set-off is 
purely a statutory remedy, and the relation to and the effect 
of this remedy on negotiable instruments would be governed 
of course by the particular statutes adopted by the several 
States in such cases since that date. It is fundamental to 
consider when the N. I. L. has been adopted in each case. 


$7 

In the last paragraph of the court’s opinion in this case, 
it is said: 

i 

I 

• | 

| 

“In several states the set-off in question is expressly 
authorized by statute, enacted in some instances shortly 
after a judgment of the courts against it” (citing N. Y., 
Ark., Ind., Ill., Mo. (Brabston v. Gibson, 9 How., 277, 
278), Texas, and some English cases). 

Even in the court’s opinion in this case, it is said (at P. 
189): ! 

“but whether it is assigned before or after maturity, 
there is no reason why he should not be required to 
pay whatever is equitably due, and to the person to 
whom, by the contract, he has agreed to pay it.”! 

And, from the opinion, near the bottom of P. 18^: 

“The equities, infirmities, and defences available 
against' the indorsee of an overdue note are such as 
arise out of the transaction on account of which it was 
given; and go to show that it never had a legal exist¬ 
ence, as illegality, or want of consideration, duress, and 
the like; etc.” 

| 

The constant use of the word “assignee” in lieu of the 
word “endorsee" in this case shows that the terms may be 
used interchangeably and that the use of such terminology 
has been improperly characterized by the court below as a 
“startling neologism.” 

The lower court, in its opinion, cites the case of Baxter v. 
Little, 6 Met., 10, which was decided in 1843. This deci¬ 
sion is helpful to the position of the defendant, rather than 
unfavorable. 

That case, in allowing the plea of set-off, holds that the 







“right of set-off must be confined to those demands against 
the payee or prior holder, which accrued to the defendant, 
whilst such payee or prior holder was the actual holder of 
the note, and will not extend to demands which accrued 
afterwards, although no notice of the indorsement was given 

to the debtor.” 

The case of Simpson v. Hall, 47 Conn., 417, is also 
cited in the court's opinion. This was an equity suit, insti¬ 
tuted in the Superior Court of Connecticut in the year 1879, 
the bill being filed for foreclosure of a mortgage. 

This case involved a promissory note, secured by a mort¬ 
gage, which note did not appear to have ever been endorsed 
by the payee to the complainant; hence, the note, for the pur¬ 
poses of the case, and the decision therein rendered, was 
considered as a non-negotiable security, and which the court 
held was “subject to the right of the defendant to set-off 
against it an amount of his claims equal to the balance re¬ 
maining unpaid after the note of $1,587.50 should have 

been satisfied.” 

By way bf dictum, it is said in the opinion of the court, 
however: 

% 

“It is a rule of the law merchant, recognized and ap¬ 
proved by this court in several cases, that a party who 
takes, by indorsement, negotiable paper when overdue 
and dishonored, takes it subject to all defences. and 
equities which existed and attached to the paper itself 
in the hands of the original holder, but not to de¬ 
fences or equities arising out of collateral transactions 
(citing Robinson v. Lyman, 10 Conn., 30, Stedman v. 
Jillsofi, id., 55; and Fairchild v. Brown, 11 Conn., 39). 

The case of Kilcrease v. White, 6 Fla., 45. decided in 
1855, upholds the same doctrine expressed in the Connecti¬ 
cut cases. It is significant that, in this case, the plea of 
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set-off filed attempts to set up against the plaintiff's suit 
on the note the value of certain goods sold and delivered 
by the defendant, to the payee of the note sued oh, after 
the making and delivery of the said promissory note. The 
decision then, which was rendered on the principles! of the 
old law merchant, is not of importance, from the standpoint 
of set-off, as the matters attempted to be set-off were clearly 
collateral to the note sued upon; the set-off was disallowed. 

The court below also cites the case of Hawkins v. | Shoup, 
2 Ind., 342, decided in 1850. As in the Kilcreasd-White 
case, it was held that the matter of set-off must arise out of 
the note transaction,—the decision being based solely on 
the principles of the law merchant. 

The case of Davis v. Miller, 14 Gratt., 1, decided ijn 1857, 
is cited in the opinion of the lower court. That decision 
shows that there was at that time much contrariety of opin¬ 
ion as to just what equities such endorsee takes a note sub¬ 
ject to,—whether only those inherent in the note transac¬ 
tion, or also those arising out of collateral matters, jsuch as 
a general set-off. 

On P. 8 of the above case (from the Court’s opinion), it 
was said that, where the set-offs, in favor of the maker, 
against the payee, existed at the time of the endorsement, 
the states of Massachusetts, South Carolina, Maine, and 
North Carolina, allowed set-offs to be filed. 

The court held that the defendant could not set-off against 
the endorsee matters of set-off acquired after the transfer of 
an over-due note, but left in abeyance the question where 
matters of set-off are acquired before the transfer. 

There is a strong obiter dictum in point in the case of 
Jennings v. Carlucci, 87 N. Y. Sup., 475, and decided in 
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1904, where a section of the New York Code, similar to 
Section 1362 of the D. C. Code, is construed and inter¬ 
preted. The case referred to construes the latter part of 
our section 1362, and impliedly and by dictum sets at rest 
the construction of the first part of that section:— 

Reference therein is made to the Negotiable Instruments 
Law, Par. 97 (Laws, 1897, p. 732, c. 612). providing that 
in the hands of any holder other than a holder in due course 
a negotiable instrument is subject to the same defenses as if 
it were non-negotiable, but that the holder who derives his 
title from a holder in due course, and who is not himself a 
party to any fraud or illegality affecting the instrument, has 
all the rights of such former holder in respect of all 
parties prior to the latter. Held,—that the plaintiff, having 
acquired the note sued on for value (after maturity) from 
a holder of' the note in due course, and for value before 
maturity, took the note without any infirmity attaching 
thereto, the !same perfect title passing to the plaintiff as was 
held by the previous holder, and hence was entitled to re¬ 
cover thereon; the court remarking that “The defendants, 
by their answers, interposed certain defenses which might 
have been Available as between the original parties to the 

note.” 

That the terms “defenses” and “set-offs” are used inter¬ 
changeably. and that no legal distinction can be made be¬ 
tween such use. in so far at least as Sect. 1362 of the D. C. 
rv> ’e is applicable to the facts of the case at bar is apparent; 
in a recent New York decision, in the case of American 
Seeding Machine Co. v. Slocum, 108 N. Y. Supp., 1042, 
decided in December, 1907, the issue was fairly met and 
unequivocally decided:— 

Code Civ. Proc. Par. 502, subd. 2, providing that, in an 
action on a note assigned after maturity, a demand existing 
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against the assignor after it became due must be allowed 
as a counter-claim, if it might have been allowed against 
the assignor, did not require the defense of breach of war¬ 
ranty to be pleaded as a counter-claim in an action on a note 
gi\en for a grain drill and assigned to plaintiff; but under 
Negotiable Instruments Laws, 1897, p. 732, c. 612, Par. 97, 
providing that in the hands of one not a holder in due course 
a negotiable instrument is subject to the same “defenses” as 
if it were not negotiable, the breach of v.’arranty was prop¬ 
erly pleaded as a defense. 

It is manifestly true that the sole purpose of Sect. 
1120 of the D. C. Code will be frustrated unless the de¬ 
fendant in the present suit be permitted to set-off or set up 
bus matters of defense which he could have successfully 
done had suit been filed by the payee of the note instead of 
the plaintiff. Section 1120 of the D. C. Code reads as 
follows: 

Intent to Defraud * * *. Every conveyance 

or assignment, in writing or otherwise, of any estate 
or interest in lands or rents and profits issuing from 
the same, or in goods or things in action, and every 
charge upon the same, and every bond or other evi¬ 
dence of debt given, or judgment or decree suffered, 
w'ith the intent to hinder, delay, or defraud creditors 
or other persons having just claims or demands of 
their lawful suits, damages, or demands, shall be void 
as against the persons so hindered, delayed, or de¬ 
frauded : Provided, That nothing herein shall be con¬ 
strued to affect or impair the title of a purchaser for 
a valuable consideration, unless it shall appear that 
such purchaser had previous notice of the fraudulent 
intent of his immediate grantor, or of the fraud ren¬ 
dering void the title of such grantor: Provided fur¬ 
ther, that the question of fraudulent intent i shall be 
deemed a question of fact and not of law.” 


I 

I 

i 
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If the Court entertains doubt as to the sufficiency of the 
affidavit of defense in so far as matters of defense are 
therein stated upon information and belief, with a proffer 
to prove the same at the trial, attention is respectfully di¬ 
rected to the following- decisions of this Court:— 

Hazen v. Van Senden, 43 App. D. C., 161. 

Codington v. Bank, 40 App. D. C., 409. 

In both of the foregoing cases, motions for judgment 
under the 73rd Rule were made, and substituted affidavits 
of defense were filed, our Supreme Court granting the mo¬ 
tions for judgment. On appeal to this court, both judg¬ 
ments were reversed, and the affidavits of defense were 
sustained. In each case, suit was filed on a promissory 
note by the holder thereof, who was the payee's endorsee, 
it being alleged that he was a holder for value before ma¬ 
turity. The affidavits of merit go much further therefore 
than the case at bar in alleging that the plaintiffs were 
holders for value before maturity, whereas, in the present 
case the plaintiff carefully refrains from making any sucn 
statement in his affidavit; the defendant, on the other hand, 
avers that the plaintiff acquired the note after maturity. 
The facts stated therein are similar to those of the case at 
bar, there being claims made of failure of the consideration 
for the notes, fraud in the procurement thereof, a deliberate 
suppression of the true facts peculiarly within the knowledge 
of the defendant, and connivance between the plaintiffs and 
the respective payees of the notes in procuring or extorting 
a recovery from the makers, which the payees could not 
have done because of their fraud and the failure of consi¬ 
deration. 

No case has been found holding that a defendant, under 
the circumstances prevailing in the instant case, could not 
interpose his defenses by pleas in bar, or pleas of set-off, 
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or the combination of both, and thereby successfully defeat 
the attempted recovery on a note in the hands of one who is 
not a holder in due course, particularly where the statutes 
on set-off and negotiable instruments are similar to those 
in force in the District of Columbia. It is desired khat the 
fact be impressed that the defendant does not seek to re¬ 
cover an affirmative judgment against the plaintjiff, but 
merely to defeat his action on the note. The various deci¬ 
sions which have been or may be cited in support of the 
plaintiff’s position are to be carefully scrutinized tk> ascer¬ 
tain whether or not set-off and negotiable instruments stat¬ 
utes have been adopted, and, if so, they are to be closely 
compared with those of the District of Columbia. It will 
be revealed on making such an analysis that most of the 
very old cases, which may be referred to, are entirely ir¬ 
relevant and immaterial, and have no real bearing! on the 
issue in this case as to set-off. 

But the defendant here does not stand on his ple^. of set¬ 
off alone. The defendant also files the general isstjie pleas 
or nil debit and non assumpsit; the same are supported by 
the averments in the affidavit of defense of fraud practiced 
in procuring the note sued on and in the failure of the con¬ 
sideration therefor. The defendant’s good faith is appar¬ 
ent, and his averments are therefore to be taken is true, 
for the purpose of testing the application of the 73rd Rule 
to this case. 

Conclusion. 

It is submitted therefore that the defendant’s right to a 
jury trial should not be denied, and the judgment appealed 
from should be reversed. 

Respectfully submitted, 

Loving and Hamner, 
Attorneys for Appellant. 





